TOWARD RELATIVE CORPORATE GOVERNANCE REGIMES:
RETHINKING CONCENTRATED OWNERSHIP STRUCTURE AROUND THE
WORLD
Abstract
It is ordinary to distinguish between two types of ownership structures of publicly
traded corporations in different countries around the world. According to the diffuse
ownership structure—which exists in England and the United States—the share capital
of publicly traded corporations is distributed widely. In the past, due to the rational
indifference of shareholders control and management of each company was ceded to a
small group of managers, who pursued their own private interests that were often
incompatible with the interests of the shareholders. For this reason, in recent years
Anglo-American law has introduced new arrangements, designed to give shareholders
greater authority and powers than the board of directors. The second type of cost
structure, which pertains in the rest of the world, is the concentrated ownership
structure. In this scheme, the controlling shareholder has the incentive and the authority
to oversee the conduct of the company’s officers. In corporations of this sort, therefore,
the main concern is that the controlling shareholder’s conduct may harm the interests
of the minority shareholders.
This article seeks to challenge this sharp distinction between the two cost structures. A
study of the economic and legal reality of Anglo-American law and continental law
indicates that the traditional ownership structure in both legal systems has significantly
weakened. In the continental system there has a significant decline in concentrated
control of commercial corporations by banks and financial institutions, and a
significant rise in holdings by public shareholders, while in the Anglo-American system,
there has been a significant rise in the equity holdings of publicly traded corporations
by institutional investors—to the extent that most of them are now controlled by
sophisticated investors. In addition, in a significant number of publicly traded
corporations in the United States there is now a range of voting rights attached to the
rights of capital that allows the controlling shareholder to consolidate his control of the
company.
In this paper, I discuss the normative implications of the weakening of the traditional
ownership structure in countries with a concentrated ownership structure. In particular,
I propose that the rules of corporate governance be redrawn, so that they regulate the
new balance of power between the controlling shareholder and the minority
shareholders through an innovative model that I call a relative corporate governance
regime. According to this model, in view of the increasingly diffuse nature of
concentrated markets, the rules of corporate governance are redesigned to protect
minority shareholders in a manner that takes into account the ratio of holdings between
the controlling shareholder and the minority shareholders; the size and scope of the
company’s activity; the activity that the company is engaged in; and its ramifications
for the market’s overall financial stability. For many years, lawmakers, courts and
jurists have been debating how to protect the rights of minority shareholders in
transactions involving controlling shareholders in related party transaction. In this
paper, I show how the relative corporate governance model helps to decide between
protecting the rights of minority shareholders by means of a property rule and
protecting a liability rule.

INTRODUCTION
It is ordinary to distinguish between two types of ownership structures of publicly
traded corporations in various countries around the world. In the diffuse ownership
structure that pertains in England and the United States, there is extensive dispersion of
share capital in publicly traded corporations.1 The widespread dispersal of equity and
the rational indifference of shareholders resulted in shareholders ceding control and
management in favor of a small group of managers who seek to promote their own
personal interests at the expense of the interests of the shareholders.2 For this reason, in
recent years Anglo-American law has established new arrangements aimed at giving
shareholders greater authority and power than the board of directors. The alternative
structure—which is in force in the rest of the world—is the concentrated ownership
structure,3 whereby there is a sharp divergence of interest between the controlling
shareholder and the minority shareholders. Under this structure, the concern is that the
controlling shareholder may pursue special interests that are at odds with the interests
of minority shareholders.4
This article seeks to challenge this sharp distinction between the two ownership
structures. A study of the economic and legal reality in Anglo-American law and
continental law points to a significant weakening of the traditional ownership structure
in each of the legal systems. Thus, for example, in continental law, there has a
significant decline in the incidence of concentrated control of banks and financial
institutions of commercial corporations. For example, the ownership structures of
public companies in Germany have undergone significant changes in recent years, inter
alia by reducing the extensive network of connections between financial institutions
and these companies—known as Deutschland AG—and the international variation in
the identity of their shareholders.5 Moreover, many European countries—such as Italy,6
France,7 Belgium8 and Sweden9—have adopted “Say on Pay” arrangements, even
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though it was commonly claimed IN THE PAST that controlling shareholders can control
the salary levels paid to company executives. The adoption of such arrangements of
Anglo-American provenance in continental law attests to the decline of the
concentration in Continental countries.
By the same token, in Anglo-American law there has been a significant rise in
the holdings of institutional investors in the share capital of publicly traded
corporations—such that most of these are now effectively controlled by sophisticated
investors, such as pension funds, insurance companies, provident funds, and so forth.
For example, in 2011 these investors held an average of 70% of the share capital of
public companies.10 These investors employ mechanisms of supervision and control
over the conduct of office holders in the corporation that are similar to those of
controlling shareholders in a concentrated ownership structure.11 Therefore, the
phenomenon of the discrepancy between ownership and control—first noted by Berle
and Means—may no longer characterize the American market. Moreover, in many
publicly traded corporations in the United States there is now a different class of voting
rights attached to the rights of capital.12 This diversification of voting rights enables
controlling shareholders to entrench their control of the company.13 In the past decade,
there has been a sharp increase in the number of S&P 1500 companies traded with a
variation of voting rights: from 87 in 2002 to 114 in 2012—most in the technology,
communications and food sector.14
In this article I would like to discuss the normative implications of the
weakening of the traditional ownership structure in countries with a concentrated
ownership structure. In particular, I would like to redraw the rules of corporate
governance that regulate the new balance of power between controlling shareholders
and minority shareholders through an innovative model that I call relative corporate
governance regimes. According to this model, in view of the emergence of clearly
diffuse characteristics in concentrated markets, the rules of corporate governance in
relation to the protection of minority shareholders should be designed so as to reflect
the following criteria: the ratio of holdings between the controlling shareholder and the
minority shareholders; the size and scope of the company’s activity; the type of activity
that the company is engaged in; and its ramifications for the market’s overall financial
stability.15 For many years now, lawmakers, courts and jurists have been debating the
question of how to protect the rights of minority shareholders in transactions involving
controllong shareholders such as related party transaction and going private transaction.
Within this framework, I will show how this model assists to choose between protecting
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the rights of minority shareholders through a property rule versus protection by means
of a liability rule.16
This article is divided into the following sections. In Section I, I lay the
theoretical foundation regarding the traditional distinction between markets with a
concentrated ownership structure and those with a diffuse one. The conclusion of this
section is that there is no consensus in the economic literature as to which ownership
structure is preferable, and therefore the legislator’s task is to design rules of corporate
governance that enable proper oversight of the individuals of authority in the public
companies (be they controlling shareholders or directors). In Part II, I shall discuss the
background led to the adoption of the traditional ownership structure in continental law
(Germany, France and Italy) and Anglo-American law and examined various factors
that might weaken it in the foreseeable future. Part III shows that a similar development
of the weakening of the traditional ownership structure also exists in Canada and Israel
due to legislative, judicial and institutional developments. In Part IV, I lay the
theoretical foundation for a model of relative corporate governance regimes in
corporations with a concentrated ownership structure. Also, in Part IV I discuss how
the proposed model may assist in regulating related party transactions with controlling
shareholder and Going Private transactions. In addition, in this part, I will discuss
various arguments that may be cited against the model—and refute them. I will then
summarize my conclusions.
CONCENTRATED AND DIFFUSE OWNERSHIP STRUCTURE AROUND THE WORLD:
THEORETICAL PERSPECTIVES
In the late 1990s, economists began to conduct extensive comparative examinations of
the control structure of publicly traded corporations around the world. These
examinations revealed that in most of the countries in the world, the ownership of
publicly traded corporations is concentrated—that is, featuring a single controlling
shareholder with the ability to make decisions about the company’s business activities.
In contrast, Anglo-American law is characterized by diffuse control by a large number
of public shareholders.17
In the legal and financial literature, there is disagreement over the factors that
created the differences in the structure of control in publicly traded corporations in
various countries around the world. One group of scholars argued that concentrated
control is common in continental law jurisdictions because it provides relatively weak
protection of the rights of minority shareholders.18 Conversely, the low incidence of
concentrated control in Anglo-American jurisdictions is the result of broad protection
granted by common law to the rights of minority shareholders19—specifically, broad
regulation of transactions with stakeholders and securities disclosure laws in the
I.
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financial markets of the United States and England.20 Another group of researchers have
argued that the change in ownership structure came about due to political, cultural, or
social variables.21 According to the path dependence theory, various historical reasons
led to differences in the adoption of given ownership structures in public companies in
different countries around the world—differences that have persisted to this day,
although corporation laws in most countries of the world are now similar.22
It is generally accepted that corporate structure has a direct bearing on what is
known in financial markets as the agency problem—which modern corporate law sets
out to resolve. In Anglo-American law, the common agency problem in corporations of
diffuse structure is the balance of power between the company’s management and its
shareholders. The shareholders are the owners of the corporation in the sense that they
are entitled to the residual profit from its business activity and to the remaining retained
earnings after it is dismantled. In this context, the concern is that the managers will
manage the corporation in a manner that promotes their personal interests at the expense
of those interests of the shareholders. This conflict of interest is exacerbated by the
disparities between the two communities.23 The problem of oversight of the conduct of
corporate directors does not exist in markets with a concentrated ownership structure,
because in those markets the controlling shareholders themselves have the means to
monitor the corporation’s management to ensure that it acts in the interests of the
controlling shareholders:24 having invested a considerable sum of their capital and
holding a large share of the rights in the company, they are incentivized to do so. 25
However, in such corporations there is a different agency problem—namely, the risk of
20
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conflict of interest between the controlling shareholder and minority shareholders.
Specifically, where these interests are not aligned, the concern is that the controlling
shareholder may exploit his position to harm the corporation or the minority
shareholders when it suits his interests to do so. This is especially true when the
controlling shareholder is himself a party to a transaction with the corporation or has a
direct interest in a third party that the corporation is transacting with.26
In the literature there is a wide-ranging debate over the relative pros and cons
of concentrated and diffuse ownership structures of modern corporations. Since very
early on, legal and economics scholars have argued that a concentrated capital structure
enables controlling shareholders to engage in tunneling—i.e. gaining private benefits
at the expense of the minority shareholders.27 This can occur when the controlling
shareholder—either personally or through a company under his control— transfers
resources to other companies under his control where he has a greater share of
ownership capital.28 In this context, it has been argued that the use of various legal
means of entrenching control by the controlling shareholder should be curbed—such as
the issue of various types of shares and granting preferred voting rights to the
controlling shareholder (dual-class shares), or a control pyramid characterized by a
chain of corporations ultimately headed by the controlling shareholder (Stock
Pyramids), and a cross-holdings (whereby Company A holds shares of Company B,
which holds shares of Company A).29
Recently, however, it has been argued in the literature that a concentrated capital
structure enables a company to adopt a viewpoint that promotes its long-term interests
for the benefit of all the shareholders of the company, and not only for the benefit of
the controlling shareholders.30 In this context, Goshen and Hamdani have argued that
while it is usual to believe that a concentrated structure allows the controlling
shareholder to pocket private benefits from the company, against the interests of the
minority shareholders, it also enables the controlling shareholder to realize his vision
regarding the long-term interests of the company—to the benefit of all shareholders.31
Thus, entrepreneurs and shareholders may agree on the distribution of cashflow and
control rights in such a way as to balance the entrepreneur’s desire to ensure the
26
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realization of his vision and the desire of investors to protect against the representative
costs.32 Moreover, it has been argued that the reduction of private benefits to the
controlling shareholder may weaken his commitment to act in favor of the company’s
long-term interests even if this may directly harm the company’s reputation in the
product market.33 Therefore, policies that completely preclude legal measures that
entrench control by controlling shareholders are no longer appropriate. Instead, a more
lenient policy should be adopted that enables the courts to examine, in retrospect,
whether or not techniques that allow a controlling shareholder to derive too much
private benefit that are at odds with the company’s long-term goals.34
In the literature there is extensive discussion of the relationship between the
structure of ownership of a corporation and its performance. Barley & Means have
argued that there is a positive correlation between concentrated holding structures and
company performance. However, empirical studies on this question are not conclusive.
Early studies suggested that the association between the structure of ownership of the
corporation and its performance is complex: while low levels of concentration may
increase a company’s value, beyond a certain degree the cost of concentration of control
exceeds its benefits.35 Kirchmaier & Grant found that in Germany, France and Spain,
the ownership structure of a public company is not necessarily the most effective one,
because in those countries corporate performance was found to be negatively correlated
with concentrated structure of corporate capital and positively correlated with diffuse
capital structure.36 However, another economic study sought empirical evidence of the
advantages and disadvantages of concentrated ownership structure in Germany, and
found that it had a positive effect on the value of the company’s shares to the benefit of
all its shareholders.37 Similarly, other empirical studies have found that corporations
where the controlling shareholder is also the company founder tend to perform better
than similar corporations with a distributed ownership.38
Another empirical study found only partial evidence of a correlation between
ownership structure and company performance. But even in the absence of unequivocal
evidence, researchers believe that there is a certain positive correlation between diffuse
ownership structure and company performance.39 These empirical studies indicate that
32
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both concentrated and diffuse ownership structure have comparative advantages and
disadvantages, and it is not possible to point to either type of structure as having an
unequivocal advantage over the other.40 In the absence of a clear preference between
these two ownership structures, the purpose of the law therefore should be to shape the
rules of corporate governance in a manner that facilitates proper oversight of the power
holders in a publicly listed company—be they its management or controlling
shareholders.41
In the Part II, I will argue that the prevailing dichotomous distinction in the
comparative literature between continental law and Anglo-American law with regard to
the type of ownership structure of capital does not exist in practice. In light of various
economic and legal arguments, we will predict the weakening of the traditional
ownership structure that characterizes these legal systems. These factors may lead to a
reduction of the concentrated capital structure in favor of diffuse capital in continental
countries, and a commensurate reduction of diffuse capital structures in favor of
concentrated capital structures in Anglo-American countries.
TOWARDS A TRANSFORMATION IN OWNERSHIP STRUCTURES AROUND THE
WORLD
As explained above, the traditional ownership structure of common law and continental
law is different. In general, whereas in common law there is a structure of diffuse
ownership, in continental law the concentrated ownership structure is what
characterizes the capital structure of publicly traded corporations. In this section, I will
discuss the background that led to the adoption of the traditional ownership structure in
each of the legal systems and see how different factors could lead to a weakening of the
traditional ownership structure in each of the legal systems.
II.
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Traditional Ownership Structure in Continental Law and the Reasons that
likely to Weaken it
(1) The Background to the Traditional Ownership Structure under Continental
Law
The empirical study on the development of a concentrated capital structure in the
continental countries links the low protection of the rights of the minority shareholders
to the growth of the said ownership structure.42 In this section, however, I would like to
redirect the discussion to the question of how the historical development of the local
economy in the continental countries led to the adoption of a concentrated ownership
structure. This will highlight the importance of economic and social factors in the
formulation of a concentrated ownership structure that does not necessarily depend on
the extent of the protection afforded to minority shareholders. The following discussion
focuses on Germany, France and Italy.
Since the latter half of the twentieth century, the German economy has been
characterized by close cooperation between various corporations in various economic
sectors—to the extent that in some instances they appeared to be different arms of a
single corporation (“Deutschland AG”).43 This close cooperation is manifested, in part,
in a network of cross-ownerships between the large banks and the commercial
corporations. Cross-holdings of this sort now number over 168 different connections
between the one hundred largest corporations in Germany.44 Empirical studies of the
German market point to a clearly concentrated capital structure. For example, it was
found that the concentration rate in the German market is not only particularly high
(82% of the publicly traded corporations in Germany have a controlling shareholder,
holding more than 25% of the share capital), but the share of minority shareholders is
particularly low (only 20% have more than two large shareholders)—whose average
holding rate is particularly low (7.4%).45 It was also found that a large proportion of the
controlling shareholders in commercial corporations are banks and financial
institutions—mainly because many of these corporations preferred to receive the
financing they needed for their activity through agreements with banks, rather than by
raising capital on the stock market.46
Since the early nineteenth century, banks and financial institutions have been
very dominant. They contributed significantly to the process of industrialization by
providing a direct flow of capital to fund development of the German economy. This
(A)
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inflow of capital resulted in banks and financial institutions taking an active part in the
ownership and control of commercial corporations—even to the extent of deciding
whom to appoint as directors of the supervisory board. The close relationship between
the banks and corporations under their control allowed the former to oversee all
financial aspects of the corporations‘ activities—including capital injection, trading
services, brokerage, and securities underwriting (Hausbank). The banks’ close oversight
of the corporations they control—in some cases, over decades—ensures that the capital
investment in these corporations generates many profits. From a macroeconomic
perspective, the prosperity of these corporations contributes to the overall growth of the
German economy and helps to secure the financial stability of the financial institutions
themselves. Therefore, many believe that the German economy operates as one
particularly large corporation, with mutual cooperation and supervision relationships
that allow it to grow over time.47
In France, in the past three hundred years, various historical events have resulted
in a relatively weak banking system. This system did not inject the required capital for
the development of the local economy, which relied mainly on self-financing by
individuals and families.48 This led to the establishment of a concentrated ownership
structure, which is reflected in the fact that a large proportion of the publicly traded
corporations in France are still held by individuals and families. Among the historical
factors that led to the consolidation of the concentration of control by individuals and
families is that France played a major role in many wars in the past three hundred years,
between the French Revolution of 1792 and the German invasion of France in the two
world wars. The banking system directly helped to finance these wars, rather than
channel its resources to develop the local economy through direct investment in
commercial corporations, as was done in Germany. Consequently, entrepreneurs and
businessmen have had to use their own equity to invest, develop and research various
ventures, instead of raising capital from the banking system or the local stock market.
Due to this high level of capital investment by individuals and families, a concentrated
capital structure naturally evolved, to ensure that they had continued control of the
decision-making in the company.49
Another factor that facilitated the adoption of a concentrated ownership
structure in France is the change in its inheritance laws. Before the Napoleonic rule,
primogeniture was the rule—i.e., it was customary for the eldest son to inherit the
father’s entire estate—or most of it, at least—with nothing being left to the other
siblings. This changed with the adoption of the Napoleonic Code in France, which
guaranteed equal division of the estate of the deceased among all children. This
strengthened control by families as a whole over publicly traded corporations stronger,
since the only way to sever the relationship between the family and control of the
47

For a comprehensive review, see Caroline Fohlin, The History of Corporate Ownership and Control
in Germany, in A HISTORY OF CORPORATE GOVERNANCE AROUND THE WORLD: FAMILY BUSINESS
GROUPS TO PROFESSIONAL MANAGERS 223 (Randall K. Morck ed., 2005).
48
For more information, see Antoine Murphy, Corporate Ownership in France: The Importance of
History, in A HISTORY OF CORPORATE GOVERNANCE AROUND THE WORLD: FAMILY BUSINESS GROUPS
TO PROFESSIONAL MANAGERS 185 (Randall K. Morck ed., 2005).
49
Id., at 187.

10

corporation is by selling the company’s holdings before the death of the controlling
individual and dividing the proceeds between the heirs by law.50 Moreover, this change
in inheritance law is consistent with the existing cultural norm in France, whereby
property owners are responsible for transferring their property to the welfare of future
generations upon their death.51
In Italy, too, it is commonly believed that concentrated ownership structure
reigns supreme.52 As in Germany, the banking system in Italy also significantly
contributed to the country’s industrialization. In the early twentieth century, the banking
system injected financial and human capital for projects in the transport and mining
industry. Besides the contribution of capital by the banking system, the Italian economy
was also boosted by direct capital injections by the central government. The
involvement of the Italian government in the local economy was particularly evident in
the Great Depression of the 1930s—and since that time, the Italian government has had
a prominent presence in the local economy, in particular by being a controlling
shareholder in various business corporations.53 This is reflected in the fact that the
Italian government created an administrative authority (Instituto per la Ricostruzione
Industriale [IRI]), which is responsible for managing the portfolio of state-controlled
corporations.54 However, in the 1990s the state began privatizing the corporations under
its control, in a bid to reduce the high level of government debt. This also provided
more opportunities to raise capital from the general public, which were not possible
when the government owned many publicly traded corporations.55
(2) Factors that may Lead to a Weakening of Concentrated Ownership Structure
in Continental Law
Recent studies indicate that in many continental countries the traditional ownership
structure is likely to weaken. In Germany, for example, it is argued that three factors
are expected to reduce concentrated ownership structure in the domestic economy.56
Recent economic data indicates that in Germany there has been a significant decline in
the rate of concentrated control in commercial corporations. The average level of
control of corporations included in the German stock index—the DAX30—is16.5%,
with the median at only 9.92%.57 An empirical study found a significant decline in the
levels of holdings by financial institutions of various publicly traded corporations—in
particular, in the ownership held by the five largest financial institutions, which dropped
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from 128 corporations in 1998 to only 20 corporations in 2006.58 Second, in the 1990s
central banks in Germany suffered a severe crisis following the entry of international
competitors into the local banking system. In response, many financial institutions
decided to diversify their portfolio by reducing their holdings of German corporations’
share capital in favor of international investments in foreign corporations.59 Deutsche
Bank, for example—one of Germany’s largest banks—significantly reduced its
regulatory capital and cooperation with local firms in order to invest in foreign
corporations. Thirdly, studies show that there has been a consistent increase in the level
of holdings by international financial institutions and entities in commercial
corporations in Germany. International institutional investors such as pension funds,
insurance corporations and hedge funds are increasingly interested in investing in
German corporations. These investors, who represent large savers in various countries,
are also causing a shift in the type of major shareholders in the German economy.60
Regarding France and Italy, various studies point to a clearly concentrated
structure of ownership at present. In a recent groundbreaking study, Aminadav &
Papaioannou examined the ownership structure of 40,000 publicly traded corporations
127 countries in the years 2004–12. Their comprehensive data shows that the rate of
the concentrated ownership structure in the French and Italian economies is among the
highest among all the countries examined, and their incidence of diffuse ownership
structure is among the lowest. A study of the descriptive statistics of the study shows
that of the 788 French publicly traded corporations included in the sample, 520 were
held by controlling shareholders—of these, 226 were controlled by individuals or
families, and only 40 were controlled by the general public. The study also shows that
of 266 Italian publicly traded corporations included in the sample, 180 were held by
controlling shareholders—while only 12 Italian corporations in the sample had a diffuse
ownership structure.61 The authors of the study believe that the dominant concentration
of ownership in France and Italy is not the result of economic development or their
industrial structure in relation to Anglo-American countries, but rather an expression of
a legal tradition that was created and preserved against a historical background, as
explained above.62
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The current data indicates that ownership structure in France is still
concentrated.63 However, this may well weaken in the future (even if only to a
comparative degree) following the adoption of corporate governance rules that better
protect the rights of minority shareholders. One example of this is the adoption of the
Say on Pay arrangements in European countries, where the central agency problem is
not between the company’s managers and its shareholders, but between the controlling
shareholders and the minority shareholders.64 The adoption of these arrangements in
markets with a concentrated capital structure is also due to the fact that the control
exercised by controlling shareholders over the salary levels of the company’s directors
has proven to be particularly ineffective.65 In June 2013, the French Code of Corporate
Governance first introduced the Say on Pay arrangements. According to Principle 24.3
of the said Code, corporations are required to disclose to the shareholders all
remuneration components given to directors—including options, “golden parachutes”
and other pending retirement benefits—and to bring them for their approval in an
advisory vote. If the shareholders do not approve the proposed remuneration, the
company’s board of directors must convene a special meeting in which it must discuss
the implications of the shareholders’ objection to the proposed remuneration, and
publish the steps that it intends to take on the company’s website.66 However, on
December 9, 2016, France adopted particularly far-reaching Say on Pay arrangements
following the adoption of the Sapin II Law. Under these new arrangements, publicly
traded corporations are required to submit all components of the remuneration to the
company’s officers for the approval of the shareholders through a binding, ex-ante,
forward-looking vote. In addition, at the end of the calendar year, the shareholders are
required to approve the remuneration paid to officers in the past year, in an ex-post,
backward-looking vote. The new arrangements adopted in France are stricter than those
in Anglo-American countries.67
Similar regulation was also adopted in Italy in 2010, following
recommendations made by the EU Commission in 2004 and 2009 (2004/913/CEu and
2009/385/CE). Under the new regulations, the company must publish a two-part
remuneration report. In Part I, it must detail the principles by which it intends to
compensate the company’s senior officers for their work in the coming year—including
According to another view, a concentrated ownership model is directly linked to the industrial and
political structure of democratic social countries. See: MARK J. ROE, POLITICAL DETERMINANTS OF
CORPORATE GOVERNANCE: POLITICAL CONTEXT, Corporate Impact (2003).
63
However, another study that examined the concentration rate in companies listed in the CAC 40 index
(an index of the discount weight index of the 40 most actively traded shares among the 100 leading shares
on the Paris Stock Exchange) found that there was a significant decline in the concentration rate between
1999 and 2012. See Christoph Van der Elst, The Influence of Shareholder Rights on Shareholder
Behavior, 5 CORP. FIN. & CAP. MKTS. L. REV. 50 (2010).
64
Randall S. Thomas & Christoph Van der Elst, Say on Pay Around the World, 92 WASH. U. L. REV.
653 (2015).
65
In this context, Kobi Kastiel has argued that given the friendship and business relationships between
controlling shareholders and managers, the controlling shareholders may pay company managers higher
than optimal salaries so that the controlling shareholders may pocket private benefits. See Kobi Kastiel,
Executive Compensation in Controlled Companies, 90(3) INDIANA L. J. 1131 (2015).
66
Thomas & Van der Elst, Say on Pay Around the World, supra note 64, at 680-688.
67
Pietrancosta, Say on Pay: The New French Legal Regime, supra note 7.
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how the company intends to implement and adopt the remuneration policy. Part II
includes details of the remuneration (in all its components) to the company’s directors
and management. The shareholders are then required to approve the remuneration
policy in an advisory vote.68
It should be emphasized that these arrangements originate in Anglo-American
law, where ownership structure is diffuse.69 Therefore, the extent to which these
arrangements are adopted in continental countries, where the agency problem is
different, is an indirect indication that concentrated corporate ownership in those
countries is on the wane (in part by a decline in the holdings by controlling shareholders
in publicly traded corporations)70—while diffuse corporate ownership is on the increase
(inter alia, through increased public holdings of share capital of publicly traded
corporations). A complex picture emerges from the collection in connection with the
weakening of the concentrated ownership structure in the continental countries. While
in Germany there is direct evidence of a consistent decline in the holding of financial
institutions in publicly traded corporations and a commensurate increase in holdings by
institutional investors, in France and Italy the incidence of concentration is still
prominent. However, as the protection of the rights of minority shareholders expands—
through arrangements similar to those of Say on Pay that have already been adopted in
those countries—we expect to see a weakening of concertation and strengthening of
diffusion in the ownership structures of publicly traded corporations.71
(B) The Traditional Ownership Structure in Anglo-American Law and the Factors
that are likely to Weaken it
(1) The Background to the Traditional Ownership Structure in Anglo-American
Law
The conventional wisdom is that the tension between company executives and public
shareholders that characterizes the diffuse corporate ownership structure in the United
States is identified in particular with the writings of Berle & Means in the early 1930s.72
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& Randall S. Thomas eds., 2015).
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14

They argued that while in theory the law in the United States views all shareholders as
owners of a publicly traded company, in practice the management of any given
company is left to a small group of managers who do not necessarily act in the interests
of the shareholders.73 They presented empirical data showing a sharp increase in the
rate of shareholdings in corporations by the general public—from 2.4 million people in
1924 to around 10 million people in 1930 (a fourfold increase). They also found that,
when no shareholder held more than 5% of a company’s share capital, 44% of the 200
largest publicly traded corporations in the United States were under the effective control
of their management.74 With regard to the English market, Brian Cheffins argued that a
diffuse ownership structure developed in England and reached its peak only after 1970.
In his view, one of the main reasons for this was for tax considerations: in the wake of
World War II, legislation was adopted that imposed high taxes on corporate profits, and
at the same time did not recognize for directors’ remuneration as a tax-deductible
expense. These two measures effectively eliminated the incentive of controlling
shareholders to serve as officers in the company, and prompted them to distribute their
shares on the open market.75
Since the 1970s, various economists have argued that diffuse ownership
structure allows for a trade-off between the costs of the shareholders’ oversight over the
company’s management and the benefits of diversifying their investment portfolio,
which reduces the risk inherent in capital investment.76 The paradigm of separation
between ownership and control dominated corporate law research throughout the
twentieth century.77 However, over the past few years, several studies have challenged
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Id., at 46:
The economic power in the hands of the few persons who control a giant corporation is a
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Id., at 93–94. Notably, the authors made another claim that sounded revolutionary at the time (but now
turns out to be accurate) that international public companies will take the place of the civil state as the
most dominant institutions in the Western world. In their view (Id., 356)—
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the accepted tenet of separation of ownership and control in the American economy.
For example, one study examined the ownership structures of publicly traded
corporations in the early twentieth century in the railways, infrastructure and industry
sectors in the United States, England, France, and Germany.78 It found that the number
of corporations in the United States with diffuse ownership was significantly lower than
in England, France, or Germany. Another study examined the current holdings by banks
in publicly traded corporations in the United States, and found that 100 large banks hold
an average of 10% of the voting rights of corporations listed in the S&P 500 index—a
significant percentage that attests to sizable concentration in the US economy.79
Another study examined a random sample of 375 publicly traded corporations on the
New York stock exchanges in 1995 and found that about 96% of them had shareholders
with more than 5% of the company’s share capital (the average holding being 39%).80
Conversely, recent economic-historical research shows that until the midtwentieth century, the US economy was highly concentrated and characterized by
pyramids and business groups that operated in the fields of transportation and
infrastructure. However, between the 1940s and the early 1950s, comprehensive
regulation was adopted with the aim of eliminating concentrated ownership structures
in the United States, as these were perceived as being directly detrimental to
competition in the local economy. In this context, research points to a link between the
adoption of various reforms in the field of infrastructure, taxation and protection of
investors, and the elimination of a structure of concentrated ownership in the American
economy in favor of diffuse ownership structures.81 Thus, although some studies point
to some concentrated trends in the American economy, the prevailing view is that these
do not warrant a rethinking of the rules of corporate governance in the United States.
The separation of ownership and control still serves as a good reference point to
describe the historical development of corporate law there.82
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The separation of ownership and control is particularly evident in the fact that
Anglo-American law reduces the ability of shareholders to initiate various decisions in
connection with the management of the company’s internal affairs.83 In this matter, it
is argued in the literature that the existing law—which shields directors from pressures
from the shareholders—facilitates the promotion of the long-term interests of the
company and of shareholders alike.84 According to this line of thinking, giving greater
power to public shareholders may cause them to pursue short-term interests with a view
to generating profits in the short term, but harming the company’s ability to invest in
research and development that will generate profits for the company and its
shareholders in the long term.85 This argument, however, which has repeatedly been put
forward for many years in the legal literature in the United States, is inconsistent with
empirical studies of this issue, which show that involving shareholders in the
management of the company’s internal affairs is often likely to benefit it in both the
short and the long term.86 Both schools of thought do agree that separation of ownership
and control as first mooted by Berle & Means creates a moral hazard for the company’s
management. Where they disagree is over whether this risk can be minimized by
empowering the board of directors, or the shareholders. This controversy has divided
corporate practice and research in the United States for decades and is not likely to be
decided in the foreseeable future.87
(2) The Factors that may Lead to the Weakening of the Diffuse Ownership
Structure in Anglo-American Law
In this section, I discuss various developments in Anglo-American law that may weaken
the diffuse ownership structure there. These trends—which hitherto have not received
83
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much attention—are now widely discussed among researchers and policymakers.
(a) The Concentrated Ownership of Institutional Investors and the Activism of
Shareholders
In recent years, the view in the United States is that the diffuse ownership structure that
has characterized publicly traded corporations in the United States, as highlighted by
Berle & Means, is no longer accurate.88 Gilson & Gordon have noted that today,
institutional investors hold, on average, over 70% of the share capital of publicly traded
corporations in the United States. The authors believe that the high levels of ownership
of publicly traded corporations by institutional investors are due to the decision to
privatize pension funding (beyond the regular funding of the national welfare program),
and to a diversified approach to investment which enables members of the general
public to reduce the risk involved in direct investment in the stock market by using the
services of intermediaries with diversified investment portfolios.89 The authors also
point out that this new state of affairs has given rise to agency problems of a different
nature from that raised by Berle & Means in their book. The first is reflected in the
discrepancy in interests between the general public and the institutional investors who
hold their money. Due to various business models, it has been argued that institutional
investors have no incentive to oversee the activities of the corporations in which their
clients’ money is invested. In other words, these institutional investors may often prefer
to opt to exit an investment rather than actively seeking to improve corporate
governance in the invested company. The second agency problem lies in the small
incentive of the institutional investors to ensure that the management of an invested
corporation act in a manner that advances the long-term interests of the shareholders
(Agency Capitalism).90
One way to address these agency problems is to impose direct obligations on
institutional investors. For example, in England, following the Walker Commission
report, it was determined that institutional investors should be viewed as stewards of
the corporations in which they invest the public funds.91 The stewardship code sets out
a long list of principles designed to induce such investors to intervene in the
management of the company’s internal affairs on behalf of the investing public.92 It is
88
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an expression of the English government’s desire to delegate (if only partially)
oversight over publicly traded corporations to the private sector.93 In addition, there are
other types of investors to be considered, such as hedge funds. These funds use
aggressive measures to force a company’s management to act in the interests of their
shareholders94—such as raising various suggestions on behalf of shareholders, conduct
proxy contests and negotiating privately with the board of directors to promote the
interests of the shareholders.95 Therefore, although it is generally thought that hedge
funds hold relatively low share capital in publicly traded corporations, they function
like controlling shareholders in corporations with a concentrated ownership structure
inasmuch as they closely monitor the activities of the company’s management.96 From
all the above, it is apparent that while pension funds, provident funds and insurance
corporations hold very large proportions of the share capital of publicly traded
corporations—to a degree similar to a concentrated capital structure—they do not
necessarily wield control. Nonetheless, the legislators have sought to impose upon them
the duties of trust that encourage them to take an active part in the management of the
internal affairs of corporations they invest in. Conversely, while hedge funds hold
relatively low rates of share capital (as in a diffuse ownership structure regime), they
control the company in a manner similar to a concentrated capital structure. 97 The role
of policymakers, therefore, is to design more sophisticated corporate governance rules
than those that were required under the Berle & Means paradigm.98
(b) Dual Class Stocks
In a significant number of publicly traded corporations in the United States, there is a
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variation of voting rights attached to capital rights. For example, giant corporations
such as CBS, Facebook, Alibaba, Ford, Google, News Corp. and Nike have a dual class
shares.99 Dual class shares exists in 9% of the corporations listed in the S&P index,
whose combined market cap is $2.26 trillion.100 In 1926, the New York Stock Exchange
(NYSE) banned share issues with varied voting rights—stipulating that every security
issued on the stock exchange will have equal voting rights 101—in a bid to promote
corporate democracy and protect the rights of minority shareholders. Today, although
the rules of the United States stock exchanges prohibit registered corporations from
making a change in the type of voting rights attached to their capital shares, there is no
such prohibition on corporations issuing shares for the first time, which are allowed to
issue shares with different types of voting rights.
Variation in voting rights enables the controlling shareholder to entrench their
control and may protect it from possible hostile takeovers—even when the company
performs poorly. It also allows the controlling shareholder to direct the company’s
activity without having to hold a higher percentage of the company’s share capital. The
controlling shareholder with a low equity holding may seek to channel private benefits
into his pocket at a comparatively small cost of ownership.102
Bebchuk & Kastiel recently claimed that these costs may increase over time
after the issuance of an initial public offering (IPO) on the primary stock market. At the
time of the IPO, protection of the company founders’ control might be justified on the
grounds that the founders possess special business skills that enabled the company to
be established and successfully managed to that point103—but years after the IPO, the
justification for the founders to continue to maintain control of the company through
dual class shares is significantly diminished. There is little evidence that controlling
99
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shareholders possess superior skills in promoting the interests of the company.104
Moreover, as Bebchuk & Kastiel point out, after the IPO in which the variation of voting
rights was guaranteed, company founders tend to significantly reduce their holdings in
the company without losing control. Over time, this only intensifies the interests
disparity and the agency problems between the controlling shareholder and the
company and its minority shareholders.105
In conclusion, it is important to emphasize that even if most publicly traded
corporations in the United States do not have dual class shares, this is a quintessential
feature of concentrated ownership structures that is particularly gaining momentum
among technology companies.106 Moreover, the adoption of variation of voting rights
by corporations outside the technology sector will significantly challenge the
conventional Anglo-American tenet of separation of ownership and control.107
(C) Interim Summary
In this section I discussed the factors that led to the adoption of the concentrated and
diffuse ownership structure in continental law and Anglo-American law (respectively).
I also discuss the reasons for the assertion that legal and economic developments have
led to the weakening of the traditional ownership structure in each of these legal
systems, in favor of features of the alternative ownership structure. In Part III I will
discuss how a similar weakening of the traditional ownership structure has occurred in
Israel and Canada, as well—based, in part, on preliminary data—and their normative
ramifications for the design of relative corporate governance rules.
RETHINKING THE CONCENTRATED OWNERSHIP STRUCTURE IN THE CANADIAN
AND ISRAELI ECONOMIES
In this section I show that the weakening of traditional ownership structure in
comparative law extends to Canada and Israel as well.108 To this end, I will focus on the
following aspects of the structure of ownership: the percentage of public holdings in
the share capital of publicly traded corporations; the level of the controlling premium
in the Israeli economy; and the extent of the protection given to the rights of the
minority shareholders.
III.
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The Characteristics of Concentrated Ownership Structure in Canada & Israel
(1) Decrease in Holdings of Stakeholders
(i)
Canada.
Various scholars have offered various explanations for the concentrated ownership
structure in Canada. For example, Daniels & Iacobucci point out that in the twentieth
century, banks and financial institutions were allowed to invest directly in corporations
they were lending to, as a means of protecting their investment rather than for profit.
They argue that the regulation that allowed the banks to maintain high equity holdings
in these corporations contributed to the development of a concentrated ownership
structure in the country.109 Morck et al. Argued that the increase in concentration rates
in Canada was mainly due to a significant decline in local tax rates on inheritances and
trusts, and the existence of various restrictions on the ability of international investors
to invest in local corporations. However, recent research casts doubt on the existence
of distinctly concentrated characteristics in this country.110 For example, a Valsan study
of thousands of corporations listed on the Toronto Stock Exchange shows that although
some of them do have a concentrated ownership structure, there has been a sharp
decline in such companies over the past decade. While other studies found that the
average level of concentration is about 60% of the share capital of publicly traded
corporations, Valsan’s study found that this rate currently stands at only 41%.111
(ii)
Israel.
It is common to conclude that the Israeli capital market is characterized by a
concentrated ownership structure that is reflected in the phenomenon of business
consortiums that control other publicly traded corporations through a a two-layer, threelayer, and even more.112 In most publicly traded corporations, a controlling shareholder
holds a significant share of the company’s shares and is capable of directing the
corporation’s activity and influencing its conduct.113 However, in recent years we have
witnessed a clear trend of changes in the composition of shareholders in publicly traded
corporations. According to the publications of the Tel Aviv Stock Exchange,114 the level
(A)
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of holdings by the general public in the share capital of publicly traded corporations on
the stock exchange rose from 53% in 2004–08 to 57% in 2009–13, and 61% during
2014.115 These figures are surprising in light of global trends, whereby the proportion
of countries with a concentrated ownership structure increased from 22% in 1998 to
41% in 2012, to while the percentage of countries with diffuse ownership structure
declined from 57% to 41%.116 Fig. 1 presents the data on the distribution of holders of
shareholders in publicly traded corporations in Israel in the years 2007–17, according
to data in the annual reviews published by the Tel Aviv Stock Exchange at the end of
each year in that period.117 Fig. 1: Average level of shareholders’ equity in publicly
traded corporations in Israel, in the years 2007–17

Fig. 2 indicates a consistent and significant decline in the levels of holdings by
stakeholders, and concurrently, a steady increase in the levels of holdings by the general
public in the equity of publicly traded corporations between 2002 and 2017.118 It also
shows that apart from 2017,119 the level of holdings by Israeli institutional investors in
the share capital of publicly traded corporations in the domestic capital market remained
more or less stable throughout the period in question.
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Fig. 2: Changes in levels of holdings by stakeholders in publicly traded corporations
in the years 2007–17

Contrary to these figures, it may be argued that the sharp decline in the level of holdings
by stakeholders in publicly traded corporations in Israel is the result of the provisions
of the Law for the Promotion of Competition and Reduction of Concentration, 57742013. Even if the effect of the provisions of the Concentration Law on the levels of
holding by stakeholders cannot be ruled out, Figs. 1 and 2 show that this trend began
well before that law was enacted—and even before parliamentary discussions about it.
As Odelia Minnes points out: “This may therefore be a trend that is not a direct outcome
of the law, but is nonetheless consistent with its enactment, or reaffirmed by it.”120
(2) The Size of the Control Premium
Control of publicly traded corporations gives controlling shareholders certain private
benefits that minority shareholders do not share. Generally, in a concentrated ownership
structure, the amount paid for the purchase of control of a corporation by a new
controlling shareholder from the present one—over and above the market value of its
shares—is known as the company’s control premium,121 and represents the value of the
control to the controlling shareholder. In both the theoretical and the empirical
literature, a direct association has been found between the concentrated ownership
structure and the ability of controlling shareholders to enjoy private benefits in the form
of a control premium.122
In a comparative international study, Dyck & Zingales assessed the private value
of control in 39 countries based on data from 393 core control transfer transactions in
120
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the years 1990–2000.123 They found that the premium paid in Israel is among the highest
in the world—some 27% of the purchased company’s capital, or almost twice the
average control premium in the entire sample. In addition, the researchers found a
positive correlation between the control premium and the concentrated ownership
structure in the Israeli capital market.124 In another study, by Barak and Lauterbach, the
authors estimated the private value of control based on the data from 54 large
transactions in Israel for the sale of blocks of shares, in the years 1993–2005.125 They
found that the premium paid in these transactions averaged 32% of the capital.126 The
prevailing view, therefore, among many researchers was that the high control premium
that exists in the Israeli market is indicative of a clearly concentrated ownership
structure with little protection for the rights of minority shareholders.127
However, a new study by Sharon Hannes and Eilon Blum shows that the control
premium in Israel has diminished following legislative and regulatory changes that curb
the power of controlling shareholders in publicly traded corporations in Israel.128
Seeking to estimate the control premium in Israel between 2000 and 2015, based on the
Dyck & Zingales methodology, they found that today there is no significant control
premium in Israel, and controlling shareholders who sell their holdings in the company
do so at market value.129 In other words, the salient characteristic of concentrated
ownership structure in Israel which research literature has alluded to in the past is no
longer valid. This important change should be taken into account when considering
further proposals—as put forward by various players in the local market—that are
aimed at constraining the actions of controlling shareholders. 130 The new reality
requires a rethinking of the premises regarding the degree of concentration market in
Israel and Europe.131
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(3) Intensive Protection for the Rights of Minority Shareholders
The concentrated ownership structure in the Canadian and Israeli capital markets gave
rise to the far-reaching protection of the rights of minority shareholders in those two
countries in the past decade. The following discussion will examine the legal
developments that have clearly curbed the powers of controlling shareholders and
provided broader protection to minority shareholders.
(i)
Canada.
According to World Bank surveys, Canada’s economy provides optimal protection for
the rights of minority shareholders from possible exploitation by a controlling
shareholder and associated parties.132 In Canada, the Ontario Securities Commission
Rule 61-501 regulates procedures for approving transactions with related parties and
tender offers. This rule stipulates that the minority shareholders are entitled to receive
an expert opinion regarding the fairness of the transaction, which is also subject to the
approval of a majority of the minority shareholders. In addition, in Canada, the courts
have acted to systematically develop the cause of action in relation to opperession of
minority shareholders.133 According to section 241 of the Canada Business
Corporations Act 1985 (CBCA), any interested party in the company—be it a
shareholder, creditor or office holder—may file a claim on grounds of deprivation. The
significant expansion of the grounds for opperession is reflected in the court’s decision
in the matter of BCE Inc. v. 1976 Debentureholders.134 In that case, a leveraged buyout
transaction was discussed, which, according to the company’s debentureholders, caused
them damage in the form of a sharp decline in the value of their holdings. The Supreme
Court determined the nature of the claim of deprivation and its constituent elements. A
remedy for opperession based on the principles of honesty: it provides the courts with
broad jurisdiction to examine not only the company’s compliance with the procedural
requirements of the law, but also the fairness of the transaction itself. In the case in
question, the court determined that the claim of opperession comprised two elements:
(1) the reasonable expectations that the plaintiff had that were ostensibly violated, and
)2) a demonstration that these expectations were violated due to behavior set out in
section 242—i.e., conduct that constitutes opperession, unlawful injury or unlawful
disregard of the interests of the interested party. The court reached the conclusion that
the debenture holders’ claim was unwarranted and that there was no call to intervene in
the discretion of the directors in approving the proposed transaction.135 It further noted
that the courts must grant greater scope of action to directors of small corporations in
deviating from the provisions of the law under certain circumstances—in contrast to
directors of large publicly traded corporations, who must comply with the provisions of
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the law.136
Another reform that underlines the power of shareholders is expressed in tender
offers laws. Under these laws, tender offers are subject to a binding vote by a majority
of the shareholders in the target company (where the holdings of the bidder and related
parties are not taken into account).137 Another indication of the power of minority
shareholders is the widespread availability of Say on Pay arrangements in various
publicly traded corporations in Canada. While in the United States and England these
arrangements are statutory, in Canada they have yet to be enshrined in legislation.
Nonetheless, approximately 80% of Canada’s largest publicly traded corporations have
voluntarily adopted these arrangements to enable shareholders to make more informed
decisions when assessing remuneration to the company’s officers.138
(ii)
Israel.
Amendment No. 16 to the Corporations Law, 5759–1999 (the “Corporations Law”)
titled ”Improving Corporate Governance,” is the most important and significant
amendment since its enactment. The amendment includes a detailed reference to the
functioning and independence of the company’s board of directors and Audit
Committee, with emphasis on proper supervision of the board of directors and the
minority shareholders on transactions with a controlling shareholder. 139 This
amendment tightened the mechanisms for approving transactions with a controlling
shareholder. Section 275 of the Corporations Law regulates the approval mechanism
and determines that a tripartite approval of the transaction is required by the Audit
Committee, the board of directors and the General Meeting by a majority of at least
50% of the shareholders who have no personal interest in the said transaction. (Prior to
this amendment, approval by only a third of the shareholders with no personal interest
was required to approve the transaction.)140
In August 2011, the Knesset approved Amendment No. 17 to the Corporations
Law, which deals with the rules of corporate governance in corporations that have
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issued bonds in the secondary market without issuing shares in the primary market.
According to the provisions of the amendment, as with publicly traded corporations,
controlling shareholders in bond corporations are also required to disclose their
personal interest in any existing or proposed transaction. In addition, this amendment
includes comprehensive provisions about the manner in which the Audit Committee
and board of directors of the company supervise the approval of transactions with a
controlling shareholder.141 In 2012, the Israeli legislature adopted Amendment No. 20
to the Corporations Law, which introduced the adoption of the Say on Pay mechanisms
in Israeli law.142 This amendment deals with three main issues: 1) the obligation of the
company’s institutions to establish a clear remuneration policy for officers; 2) special
procedures for approving policies of remuneration of the company’s officers; and 3)
special procedures for approving remuneration of office holders, the CEO, directors and
controlling shareholders.143 These legislative steps have indeed reduced the benefits
that controlling shareholders can derive from their control of a corporation.144
However, the court’s ruling also determined that even transactions that have been
approved under the new approval mechanisms set forth in the Corporations Law are
subject to judicial review by the courts.145 In the cases of the corporations Makhteshim
Agan146 and Elscint,147 the court considered transactions that had been approved and
validated. In the case of Makhteshim Agan, the sale of the company to Chemchina was
reviewed. In the class action lawsuit, the plaintiff claimed that the controlling
shareholder Coor Corporation had deprived the public shareholders by seeking to
receive an excess control premium in the amount of NIS 900 million relative to the rest
of the shareholders in the company. The court ruled that the law allows for restrained
judicial intervention in order to examine the fairness of a transaction, even in the case
141
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of transactions that received all the approvals required by the company’s institutions.
In the case of Elscint,148 the Supreme Court ruled that for the purpose of approving
transactions with a controlling shareholder, both procedural and essential
mechanisms—i.e., approval by the company’s institutions and court oversight that the
controlling shareholder has not breached his obligation of trust—are required.149
(B) Evaluation of the Findings
Up to this point, we have pointed out that continental countries, Canada and Israel have
significant diffuse ownership patterns—as evident, in part, in broader protection of the
rights of the minority shareholders. Against this assertion, it can be argued that even if
the law there gives broad protection to the rights of minority shareholders, it should be
welcomed. As this helps to transform the concentrated ownership structure into a
diffuse ownership structure. Given the fact that the law there adopted legal mechanisms
derived from Anglo-American law, such as the Say on Pay agreements, there should be
no impediment to the local ownership structure giving full expression to the legal
developments.
I believe that this claim is wrong. As I wrote in the Part I of this paper, the
economic literature there is no conclusive indications as to the which of the two
ownership structures— concentrated or diffuse—is superior.150 Thus, some studies
show that in corporations with concentrated structure there is no obvious association
between greater independence of the board of directors and the company’s value,151 but
that there is a positive correlation among publicly traded corporations between a certain
degree of concentrated control and profitability.152 Other studies, however, have shown
that corporations that are managed by their owners tend to be managed less
efficiently,153 and that the existence of dominant shareholders leads to erosion of
company value.154 Therefore, the legislature’s work should focus not on designing legal
policies that weaken the traditional ownership structure in a concentrated capital
market, but rather to create precise regulations aimed at minimizing the agency
148
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problems involved in such a ownership structure.155 It should be noted that in Israel, the
prevailing opinion in legal and business practice is that the heavy regulation that was
implemented following the financial crisis of 2007–09 led to a decline in the volume of
issues in the primary market of the Tel-Aviv Stock Exchange, and a decrease in trading
volumes.156 Fig. 3 shows the sharp decline in the number of corporations traded on the
Tel Aviv Stock Exchange between 1998 and 2017 (the vertical axis representing the
number of corporations listed at the end of each calendar year).157
Fig. 3: Number of corporations traded on the Tel Aviv Stock Exchange, 1998–2017

In light of the sharp drop in the volume of trade on the Tel Aviv Stock Exchange, the
Securities Authority made two main changes: an easing of regulation of securities laws
in Israel, through a long list of amendments regarding the scope of the disclosure
obligations;158 and demutualization of the stock exchange by separating its ownership
from the management of its trades, by turning it into a public company. 159 Similar
picture can be observed in Canada. Over the past two decades, the Canadian IPO market
has declined significantly, whether measured by the number of new businesses going
public or the amounts raised. Furthermore, the decline persisted even in years when
financial conditions for new listings were exceptionally favorable.160 One explanation
155
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for this phenomenon lies in the fact that legal and regulatory apparatus surrounding
public companies have evolved in a way that provides strong disincentives to managers
to take their businesses public.161
In Part IV, I propose a new approach to shaping the rules of corporate governance,
which I call Relative Corporate Governance Regimes. This approach seeks to shape
corporate governance in a market with a concentrated ownership structure in a way that
will reconcile with the new reality that these characteristics are weakened, and the
diffuse characteristics are strengthened.
IV.
TOWARD RELATIVE CORPORATE GOVERNANCE REGIMES
This part is divided into two sections. First, I will present the model of relative corporate
governance regimes, and how it offers a new method of regulating the relationship
between the controlling shareholder and the minority shareholders. Second, I will
present various policy considerations that support the adoption of the model, such as:
encouraging the cooperation of all shareholders to promote the common good; reducing
opportunism on the part of minority shareholders; and rethinking the (traditional) role
of the company’s board of directors in managing the company’s activity with a view to
bringing value to all shareholders.
(A)
Presenting the Model
As previously noted, the prevailing view in the fields of law and finance is that a
concentrated ownership structure is associated with a low level of protection of the
rights of minority shareholders.162 In previous sections we saw how the concentrated
ownership structure in Europe, Israel and Canada has significantly diminished, while
the protection of minority shareholders has strengthened. Accordingly, it is necessary
to redraw the rules of corporate governance to reflect the fact that in a concentrated
ownership structure there is an inherent risk that the controlling shareholder will seek
to promote his own personal interests that may not accord with those of other
shareholders, while also recognizing that there is a significant increase in the holdings
by the general public in the share capital of publicly traded corporations and therefore
there is a less need for broad protection of minority shareholders.163
Moreover, the new model assumes that there is considerable variation in the
balance of power between the controlling shareholders and the minority shareholders
in a wide range of publicly traded corporations with a concentrated ownership structure.
This variability is evident in various aspects—be it the diverse levels of holdings by
stakeholders and the general public; the market value of companies (ranging from
international corporations to small service companies); and the fields in which they
operate—some of which can impact the stability of the economy as a whole (e.g., banks
and financial institutions). This variety of characteristics indicate that a “one size fits
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all” application of strict rules on all corporations should be avoided.164 Therefore, the
purpose of the proposed model is to create regulation that reflects this variation by
establishing balanced and especially more flexible rules.165 It should be ensured that
they do not impose onerous financial costs on publicly traded corporations, and that
they encourage the registration of corporations in the primary stock market and enable
them to devote their time to promoting their core business without having to invest
excessive time to comply with the provisions of the law.166 In view of the emergence of
clearly diffuse characteristics in concentrated markets, the rules of corporate
governance with regard to protection of minority shareholders should be designed so
as to reflect the following criteria: the ratio of holdings between the controlling
shareholder and minority shareholders; the size and scope of the company’s operations;
the field in which the company operates; and its impact the proposed transaction on the
market’s overall financial stability. We will discuss each of these separately.
(1) Ratio of Holdings Between the Controlling Shareholder and the Minority
Shareholders
According to this criterion, policymakers should examine the ratio of holdings between
the controlling shareholder and the minority shareholders in an attempt to design
appropriate corporate governance rules. This means creating a scale of regulation that
varies according to the relative holdings by the controlling stakeholder in the company.
Specifically, a distinction should be made between corporations in which the controlling
shareholder holds over half the equity and voting rights, and those in which the
controlling shareholder holds less than half, with the general public and institutional
investors holding the balance. Arguably, a controlling shareholder with less than half
the company’s equity a rate lower than half the share capital of the company, his control
of the company wields less control than a controlling shareholder with more than half
the company’s equity. The wide variation in the levels of control in publicly traded
corporations must also be reflected in the design of the rules of corporate governance
that govern the relations between a controlling shareholder and minority shareholders.
On the other hand, it may also be argued that—due to retail shareholders’ rational
apathy—even a controlling shareholder with less than half of the company’s equity may
164
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exert effective control over the business activity of the company. 167 Ostensibly, a costbenefit analysis suggests that any given shareholder will take active action in relation
to the company’s conduct only when the benefits that accrue from such action exceed
the costs involved.168 Since a single shareholder cannot prevent other shareholders from
sharing in the benefits of such action,169 rational shareholders will hope that another
shareholder will bear the costs of activism so that he may enjoy its benefits at not cost
to themselves (the free rider problem). However, the legislators in countries with a
concentrated ownership structure have given minority shareholders various tools to
help them express their views at shareholder meetings (e.g., by raising items for the
agenda at general meetings,170 or by imposing obligations on institutional investors to
speak on their behalf at shareholder meetings).171 The regulation in these countries also
covers the private and public discourse between the minority shareholders and the
management of the company.172 Moreover, in 2007 the EU recommended that its
member states promote the implementation of electronic voting systems, to enhance the
participation of shareholders in annual meetings173 (as in the Bombay Stock Exchange
167
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in India, where electronic voting is now mandatory).174 In Israel, Amendment No. 53 to
the Securities Law, 5728-1968 adds the option of online voting system to the existing
voting mechanisms, which came into operation in June 2015, and now serves investors
in publicly traded corporations in Israel. Moreover, recent years has witnessed a
significant rise in the activity of proxy advisors who advise institutional investors on
voting methods at general meetings in relation to items on the agenda of publicly traded
corporations. These entities often exert severe pressure on the controlling stakeholders
and management to improve their corporate governance mechanisms.175 In view of the
availability of such effective tools that minimize the costs involved in allowing the
voice of minority shareholders to be heard, it may be argued that the relative holding in
a company’s equity should be taken into account when shaping the balance of power
between the controlling shareholder and minority shareholders.
In my view, a sliding scale of regulation should be created to reflect the relative
holdings of the parties in the share capital of the company: specifically, when the
controlling shareholder holds over 50% of the share capital of the company the minority
shareholders should be given the maximum possible protection—and when the
controlling shareholding is under 50%, a lower level of protection should apply—i.e.
as long as the company’s officers comply with the procedural legal requirements, their
discretion with regard to the company’s management should not be contested in court
on the grounds that it is unfair or unreasonable. (That said, corporations that choose to
offer greater protection to their minority shareholders may still be allowed to do so
through the use of “adopt or disclose” mechanisms. In other words, the market itself
will price the shares of corporations that choose not to adopt strict corporate governance
rules.176 Only corporations who believe that regulation will yield an economically
efficient outcome will choose to adopt it. Notably, each country may choose to tailor its
regulatory regime to reflect the ratio of equity holdings between controlling and
minority shareholders in any given corporation and to suit the particular conditions of
the local market. This may result in a legislative protective framework for minority
shareholders that is more nuanced than currently in place.
This proposal to create a hierarchy of regulation with regard to corporate
governance is consistent with advanced approaches in the study of regulation that seek
to strike the right balance between over-regulation and insufficient regulation.177 Thus,
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the Better Regulation Approach seeks to enhance the rationality of government
regulation through cost-benefit analysis to ensure optimal regulation.178 This approach
has gained ground in the United States, Europe and even in Israel, with a view to
reevaluating the costs and benefits of existing regulation.179
(2) The Size of the Company
This criterion seeks to link the size of a company with the scope of protection given to
its minority shareholders. To date, the empirical literature has not discussed the
association between the size of the company and the desirable scope of the rules of
corporate governance. However, there is extensive discussion regarding the association
between a company’s size and its willingness to disclose information in accordance
with the securities laws.180 Arguably, corporations with a particularly large scope of
activity have an incentive to promote effective protection of minority shareholders
because of concerns over the lengthy legal proceedings involved with such protection.
Such corporations are particularly sensitive to concerns about damage to their
reputation that may have a directly adverse impact on their business performance. 181
Since these corporations receive continuous media coverage, the risk that they might
infringe the rights of their of minority shareholders is lower, and therefore broad legal
provisions to protect he rights of minority shareholders is uncalled for. Conversely, in
small corporations whose operations are not often reviewed by analysts and the media,
the information disparities between the controlling shareholder and the minority
178
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shareholders are more pronounced, which means that the rights of the minority
shareholders warrant greater protection.182 To use company size as a relevant criterion,
policymakers must create suitable indices that match the scope of corporate governance
rules to the size, scope of business operations and profitability of any given corporation.
(3) Area of Activity, Business Environment and Financial Stability of the
Capital Market
This criterion links the business environment and the company’s contribution to the
overall financial stability of the capital market to the level of protection provided to
minority shareholders. In other words, the greater impact of a proposed transaction on
the financial stability of the economy as a whole, the greater the restrictions that should
be placed on the controlling shareholder, and the broader the protection that should be
afforded to the minority shareholders. Thus, for example, it is clear that banks and
financial institutions must comply with strict adherence to the rules of good corporate
governance.183 It is commonly accepted today that the absence of such of appropriate
corporate governance rules contributed significantly to the economic crisis of 2007–
09.184 Empirical studies conducted in emerging markets found a direct association
between better protection of the rights of minority shareholders and the financial
stability of the economy as a whole.185 Therefore, with regard to transactions that may
have problematic ramifications for the market’s overall financial stability there is
substantial justification for comprehensive protection of the rights of minority
shareholders.186 To this end, the rules of corporate governance should be governed by
balancing these considerations by means of thresholds that link the relative strength of
shareholders to the extent of their protection. Since legal systems may differ from one
another in the rules that they formulate based on the relative power of shareholders and
the economic and business environment that the company operates in, the proposed
model may lead to the design of more sophisticated legislation than at present.
Before continuing, three caveats are in order. First, implementation of the above
criteria may lead to conflicting conclusions. For example, a level of protection
warranted by the criterion of the ratio of holdings between the controlling shareholder
182
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and the minority shareholders may be different from the level of protection called for
based on the company’s size—nonetheless, that protection may be warranted with
regard to a transaction that affects the stability of the financial markets. In these cases,
low protection of the rights of the minority shareholders does not necessarily tally with
the importance of ensuring the financial stability of the capital market as a whole.
Second, in many countries the concetrated of control is reflected in business
groups that each consist of several corporations under one business control. Such a
business group may feature a pyramidal control structure or cross ownership structure,
which allows the controlling shareholder to control a large number of corporations
without incurring the capital costs involved. In this condition, the lower the equity held
by the controlling shareholder, the weaker his incentive to pursue the interests of the
minority shareholders of the corporations at the bottom of the pyramid. 187 It should be
noted that the model proposed in this article does not apply to business groups of this
sort. Business groups that control several publicly traded corporations through a twotiered or three-tiered hierarchy control structure have a low level of transparency. The
interrelationships between the corporations in the control pyramid make it difficult for
analysts to gather reliable information about the financial condition of the various
corporations within the group.188 In the absence of such reliable information, the tools
provided by the legislature to institutional investors are not enough to mount effective
challenges to the controlling shareholder’s ability to reap private benefits from the firm.
Moreover, a pyramidal maintenance structure may have a detrimental impact on
competition and the mechanisms of the free market and overall financial stability.189
This may be doubly true with regard to the protection of the minority shareholders in
corporations at the bottom of the pyramidal holding structure.190 Therefore, in such a
corporate ownership structures of this sort there is no call for a hierarchy of regulation
based on the criteria detailed above, and broad protection must be granted for the rights
of the minority shareholders in the corporations at the bottom of the pyramid holding
structure.191
Third, the ratio of holdings between the controlling shareholder and the minority
shareholders proposed for the regulatory hierarchy is simple and easy to measure.
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However, we are aware that at times, significant control may also be expressed below
the rate proposed by us. In this context, there is concern that the proposed model will
encourage controlling shareholders holding more than 50% of the company’s share
capital to lower their holdings below this threshold, in order to reduce the protection of
minority shareholders.192 However, we believe that a rather simple quantitative rule
should be preferred, which prevents the possibility of biased interpretation by the
institutions of the comany regarding the nature of control over the company, even if the
result of this rule may sometimes lead to over-inclusion or inclusion of a deficiency in
relation to the actual state of affairs.
(B)
Policy Considerations
(1) Encouraging Cooperation Between Shareholders and Promoting Mutual
Interests
According to this argument, a more fine-tuned regulation of the relationship between
the controlling shareholder and minority shareholders in accordance with the model of
relative corporate governance may significantly promote the cooperation between the
parties and the promotion of the company’s long-term interests.193 In this regard, it is
important to understand the link between the existence of a controlling shareholder in
the company and the promotion of long-term interests. Albert Choi argued that
controlling owners must contend with two opposing incentives. On the one hand, the
existence of a controlling shareholder with a significant share of the company’s equity
may prompt the company to act in its long-term interests—since his significant
investment in the company motivates him to do so. However, this means that his control
premium rate may be relatively low and may induce him to prefer to sell his shares in
the short term rather than to pursue the company’s long term interests.194 Since the two
incentives are mutually contradictory, most controlling shareholders choose an optimal
rate of capital investment and control premium that help to advancing the company’s
long-term interests.195 Therefore, the regulation of corporate governance must
recognize the possibility that the controlling shareholder gains private benefits of
control—and encourage this as long as the optimal rate is necessary to promote the
company’s good.
In the absence of relative corporate governance rules, the far-reaching
protection of the rights of the minority shareholders means that controlling shareholders
192
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may prefer the exit option over cooperation with other shareholders to promote the
company’s long-term goals. Assuming that the controlling shareholder holds superior
expertise and skills relative to the minority shareholders with regard to the management
of the company,196 this situation may also be harmful to all constituencies related to the
company’s operations.197 For this reason, a relative corporate governance regime is
required, that adjusts the degree of protection of minority shareholders in accordance
with the aforementioned criteria, to ensure that the controlling shareholder ties his fate
to the company’s long-term prospects.
(2) Preventing Opportunism of Minority Shareholders
It is commonly believed that corporate governance rules that empower minority
shareholders help reduce the agency problem: greater protection of the rights of
minority shareholders, it is argued, helps to ensure the promotion of the interests of all
shareholders.198 However, not all minority shareholders are alike, and they often have
distinct conflicts of interest that are incompatible with the long-term interests of the
company.199 For example, shareholders differ in the length of time of their investment
in the company: some shareholders hold long-term securities, and some hold short-term
securities only; some shareholders have a diversified onusinvestment portfolio, while
others do not; and shareholders differ in the timing of their investments and the type of
securities that they hold.200 Due to diverging interests between different types of
shareholder, a simple across-the-board strengthening of their power will not necessarily
lead to an increase in the company’s value. In particular, there is concern that minority
shareholders might seek to promote individual interests that benefit them in excess of
the costs imposed on them by virtue of being shareholders in the company. For this
reasons, some scholars argue that strengthening the power of shareholders does not
necessarily accord with the good of the company, and may warrant the imposition of
various legal obligations on them.201 Thus, for example, it is argued that minority
shareholders should be subject to fiduciary duties similar to those imposed on the
controlling shareholder, to preclude situations where minority shareholders reject
decisions made by the company, to the detriment of all shareholders (the but for test).202
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Thus, an indiscriminately broad defense of minority shareholders’ rights does
not necessarily lead to a promotion of the interests of all shareholders. From a prior
point of view, a more precise regulation would be more cost-effective than having
standards of conduct formulated by the courts retroactively.203 It would provide
minority shareholders with the authority to act against the controlling shareholder only
when this is necessary to promote better corporate governance. Controlling
shareholders who know that the rights of minority shareholders reflect the company’s
distinctive characteristics (in terms of size, the controlling shareholder’s share of equity,
etc.) are more likely to cooperate with minority shareholders to enhance corporate
governance in order to promote the company’s long-term benefit.204
(3) Rethinking the Traditional Role of the Company’s Board of Directors
It is common to conclude that the company’s board of directors has two main functions:
supervision and management.205 While the supervisory function is thoroughly
discussed in the legal literature, the management function has received less attention,
so I will focus on it. The company’s board of directors, unlike its management, is not
responsible for the day-to-day management of the company.206 However, it does
determine a variety of issues concerning the company’s business activities, such as:
filing legal claims; selling the company to third parties; investing in research and
development; distributing dividends; and determining the company’s capital structure.
Informed decisions on these issues are essential to secure company value for the
shareholders—and yet, in the wake of the economic crisis of 2007–09 and the ensuing
measures taken by the legislator in response—today’s directors devote most of their
time to resolving issues of corporate governance.207 Often required they are called upon
to reconcile the rights of the controlling shareholder with those of minority shareholders
and other groups, such as creditors and employees.208 I believe that the priority given
to the board of directors’ supervisory function over its management function is likely
to have an adverse impact on the company’s business and profitability. The model of
relative corporate governance regimes seeks to minimize such harm by adapting the
corporate governance regime to the company’s particular attributes. Through such
precise tailoring of the rules of corporate governance, the disputes between controlling
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203
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shareholder and minority shareholders can be kept to a minimum, thereby reducing the
supervisory costs involved in mediation by the board of directors. Minimizing the costs
of supervision in this way will enable the company’s management to focus on the
management function to the benefit of the company’s performance.209
(C)
Implications of the Proposed Model
(1) Re-examination of Related-Party Transactions
In this section, I show how the model of relative corporate governance is relevant to the
regulation of transactions with controlling shareholders. In transactions of this kind, the
controlling shareholder may sell the company a private asset at an exorbitant price, or
receive higher than usual market benefits for his position as an officer in the company.
Generally, there are three ways of regulating transactions with a controlling
shareholder.210 One method is to ban outright the acquisition of any private benefits by
the controlling shareholder from acquiring through such transactions. This approach is
not accepted by the various legal systems, because it precludes efficient transactions
that are expected to benefit the company and contribute to the development of the
capital market.211
A second method is to arrange transactions with controlling shareholders
through preliminary mechanisms. These mechanisms focus on the level of disclosure
and the special procedures required for approving any given transaction. They allow
investors to object to transactions that are incompatible with the company’s best
interests. For example, in recent years the EU has established more stringent
requirements about the disclosure of transactions with a controlling shareholder. In
accordance with the International Financial Reporting Standards (IRFS) rules, all
publicly listed European companies are required annually to disclose to the investing
public full information about transactions with directors, company management and
controlling shareholders.212 In Italy, listed companies are required to disclose to the
investor public comprehensive information about transactions with all stakeholders
within seven days. Germany has a more lenient policy: the German Corporate
Governance Code recommends that registered corporations inform the annual meeting
of all conflicts of interest involving members of the supervisory board. However,
companies are required to report their share of profits and losses in subsidiaries. The
information that minority shareholders are entitled to receive regarding a company’s
subsidiaries is limited to the summary of the annual report on inter-group
209
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transactions.213
As far as approval mechanisms of such transactions are concerned, countries
with a concentrated ownership structure differ as to the approval procedures that are
required.214 For example, in France, approval is required by all disinterested directors
of any transaction that is outside the normal course of business between the company
and its directors, management or controlling shareholder—in the case of transactions
of this kind with a controlling shareholder, the approval of an ex post general meeting
of the shareholders is also required. In Canada, a company’s board of directors is
required to submit to the company’s auditors regarding any transaction with a party
related to the controlling shareholder. The auditors are then required to examine the
transaction and report on it to the board of directors; and then it is subject to approval
of a majority of all shareholders with no personal interest in the proposed transaction.
In Italy, shareholder approval is required only when a director of the company also
wishes to serve as a director in a competing company.215 In Israel, following AngloAmerican law, Amendment No. 16 to the Corporations Law stipulates that transactions
with stakeholders require the approval of the Audit Committee, the board of directors
and a majority of the shareholders with no personal interest in the transaction.216 In
addition, Section 117 of the Corporations Law in Israel establishes another, unique,
requirement to conduct a competitive process under the supervision of the Audit
Committee, with the aim of strengthening the company’s ability to conduct independent
negotiations.217
213
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A third method of regulating transactions with a controlling shareholder is by
having the courts decide on whether the terms of a given transaction are fair—as in the
case of arm’s length transactions. In the United States, transactions of conflict with the
controlling shareholder are subject to rigorous appraisal to ensure that both the
transaction and its approval process meet the standard of entire fairness.218 Proof of
fairness of the transaction normally rests with the controlling shareholder (or the board
of directors)—but the burden of proof may be transferred to the plaintiff if the
transaction is approved by a majority of the minority shareholders, or if the negotiations
were properly conducted by a special committee of the board of directors that is made
up exclusively of disinterested directors.219 The European approach is narrower: when
the controlling shareholders are not actively involved in the management of the
company’s business, they do not bear the responsibility of proving a transaction’s
FAIRNESS. However, with regard to irregular transactions between a parent company
and a subsidiary within corporate groups, the accepted approach in Europe (Germany,
France and Italy) is to examine whether the transaction in question meets the standard
of fairness.220
In Israel, the emerging trend is to emulate the entire fairness requirement under
American law221—namely, that the courts must confirm retroactively that the terms of
a given transaction are fair and do not harm the good of the company. 222 This position
was recently discussed in Israel’s Supreme Court in the matter of Vardnikov v.
Alovitz223—on whether the directors of the Bezeq corporation had violated their duties
of trust and due care by approving a series of dividend distributions, capital reductions
and debt raisings to help a controlling shareholder to repay loans that he had taken out
the Audit Committee is required to determine, in relation to transactions with controlling shareholders,
the obligation to hold a competitive process or other proceedings prior to entering into the transactions,
in accordance with the type of transaction. The significance of this requirement is that the Audit
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in order to acquire a controlling interest in the company. Referring to the principle of
“entire fairness”, Justice Amit ruled that while a court should generally refrain from
examining legally approved transactions, in exceptional cases, it is authorized to
examine whether a given transaction is in the company’s best interests. When there is
a concern that the directors’ independent discretion may be compromised—as in the
case of a significant change in the structure of the company’s capital in the context of
a leveraged acquisition—the potential disparity between the interests of the controlling
shareholder and those of the company should be subject to “enhanced scrutiny.”224
Recently, in the matter of Osem Investments Ltd., an application for a disclosure
order was heard before the approval of a class action concerning Nestle’s proposed
acquisition of all public shares in Osem (a major Israeli food manufacturer and
distributor) in a bid to turn it into a wholly owned private company.225 In that matter,
Justice Ronen ruled that—
conducting a procedure in the manner of an independent and proper
committee does not necessarily protect the company from judicial
intervention in its decisions. There are three possible approaches [in such
cases]. One is that the approval procedures set out in the Corporations Law
are enough to prevent a transaction from judicial intervention. Another
approach—as adopted in the state of Delaware in the United States—is that
judicial review can be avoided if the transaction has secured all necessary
statutory approvals and has subjected to due process by an independent
committee. A third approach is that even after all such procedures are carried
out, the transaction terms should be subject to judicial review. To date, it has
not been decided which of these three approaches will apply in Israeli courts.
Accordingly, Justice Ronen saw fit to grant a wide-ranging order to allow for a proper
appraisal of the propriety of the proceedings of approval of the transaction and of the
fairness of the consideration received by the public.226
All of the above indicate that legal systems are divided over whether the rights
of the minority shareholders should be protected by stipulating that transactions must
be pre-approved by a majority of the minority shareholders, or approved ex post by the
courts. I believe that the model of relative corporate governance may mitigate this
dilemma. Since relative corporate governance rules more accurately reflect a
company’s unique characteristics, the question of whether the terms of a given
transaction should be subject to judicial review may be linked to the balance of power
between the controlling shareholder and the minority shareholders in the company. In
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my opinion, in this context, procedural judicial review must be distinguished from
substantive judicial review. Procedural judicial review focuses on whether the process
of approving the transaction and disclosing the information to the investing public was
PROCEDURALLY correct and meets the requirements set out in corporate law. Substantial
judicial review seeks to examine whether, even if the transaction has received the
necessary approvals required by corporate law, it is unfair to the company or was
prepared with its benefit in mind. In other words, the court’s role should be to examine
whether the transaction in question was conducted for the benefit of the company or to
promote the exclusive interests of the controlling shareholder.227
Thus, when the controlling shareholder holds less than 50% of the company’s
equity, procedural judicial review should focus exclusively on the approval process of
the transaction—since in such cases, the relative power of the minority shareholders
enables them to employ internal control mechanisms that will ensure that the controlling
shareholder does not procure undue private benefits from his holdings—for example by
directly influencing the selection of the company’s external directors,228 or by extensive
use of consulting firms.229 Conversely, when the controlling shareholder holds more
than 50% of the company, a more stringent judicial review is in order, for a substantive
appraisal of the fairness of the transaction. Similarly, with regard to particularly propsed
transaction in large corporations that has a significant impact on the stability of the
economy as a whole, that transaction should be subject to substantial judicial review of
their terms—and not procedural judicial review—to ensure better protection of the
interests of minority shareholders.230 Thus, by taking into account the unique
characteristics of a company and the balance of power between its shareholders, relative
corporate governance regimes offer an additional layer to the regulation of transactions
with stakeholders.
(2) Going Private Transactions
Occasionally, the controlling shareholder may decide to acquire all the share capital of
227
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company and cancell it from trading. This may be prompted by the belief that the share
price of the company does not reflect its true value,231 or because of the high costs
involved in complying with the securities laws,232 or (when the controlling shareholder
is the founding entrepreneur) to sever the long partnership with the minority
shareholders in order to realize an idiosyncratic vision.233
One way to go private is to merge a public company with a private company
that is wholly owned by the controlling shareholder. Another way is to approach the
minority shareholders with a tender offer to acquire their full holdings from them. The
acquisition of the minority shares poses a danger to the public’s shareholders—for two
main reasons. One is that the controlling shareholder is clearly in a conflict of interests
with the remaining shareholders, since he wishes the purchase price to be as low as
possible, while the investor public wishes to receive the maximum possible
consideration for the sale of the shares. Second, by virtue of his status in the company,
the controlling shareholder may have a better approach to information about the
company’s financial condition and its future prospects, so may acquire minority shares
at a price lower than their real value.234
Because of this concern, the US Securities and Exchange Commission (SEC)
requires special and extensive disclosure requirements with respect to Going Private
transactions, and subjects them to greater scrutiny. 235 Many judgments in the United
States have discussed the question of what is the proper judicial discretion in relation
to the regulation of such transactions.236 Prior to the case law in M&F Worldwide
Corp,237 the accepted position in the Delaware courts’ rulings was that such transactions
are subject to retroactive judicial review based on the “entire fairness” rule. Moreover,
even in cases where procedural protection of the rights of minority shareholders was
complied with—such as a transaction approved by a majority of minority shareholders
and examined by a special committee of independent directors—these could only result
in transfer the burden of proof to the plaintiff.238
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Recently, in the case of M&F Worldwide Corp. it was ruled that in such
transactions, the standard of judicial review of all business judgment shall apply if the
following cumulative conditions are met: (a) the controlling shareholder makes the
execution of the transaction contingent upon approval by a special committee and a
majority of the minority shareholders; (b) said special committee is independent; (c)
the special committee is authorized to choose its advisors and to oppose the transaction;
(d) the committee meets the criterion of due care when negotiating a fair price; (e) the
shareholder vote is carried out in an informed manner; (f) no coercion or constraint
was applied to the minority shareholders.239 Recently, the MFW ruling has been
extended to all activities of a company in which the controlling shareholder has a
personal interest, and not only to Going Private transactions in which the controlling
shareholder acquires the holdings of the minority shareholders.240
Thus, the ruling in the United States faced a choice between protecting the rights
of minority shareholders through a property rule or liabilty rule. In a relative corporate
governance model, the choice between property and liability rule would be determined
based on the minority shareholders’ relative power. The ruling of Re MFW S’holders
Litig cites the sharp rise in the holdings by institutional investors in publicly traded
corporations and their ability to block tend offers that are contrary to the public interests
of the shareholders as a whole. In other words, given the considerable relative power of
such investors in relation to the controlling shareholder, the court believes that it would
be justifiable to rely on a general liability that binds Going Private transactions be
subject to a vote by the minority shareholders.241 Furthermore, the court mentions the
Internet as a source of an abundance of information about the company as a means of
reducing the information gap between the controlling shareholder and the minority
shareholders.242 These arguments are consistent with the relative corporate governance
model proposed above.243
Moreover, recently, an empirical study by Lauterbach & Mugerman shows that
there is a correlation between the existence of institutional investors in a company and
their ability to protect the rights of minority shareholders and to reject proposed tender
offer that are not in the benefits of the shareholders. In addition, they found that the size
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of the company has a significant impact on the size of the premium received by the
shareholders: in large corporations that are subject to continuous media coverage, the
information gaps between the controlling shareholders and the minority shareholders
are narrower, and therefore the premium paid to them for the acquisition of their
holdings is higher than in small corporations with little media coverage. It was also
found that there is a direct association between the size of the company and the chances
of accepting the tender offer by the minority shareholders: in large corporations where
the information gaps are insignificant, the minority shareholders are more likely to
accept the tender offer. The authors conclude their research by asserting that, to avoid
appearing weak in the eyes of the controlling shareholder, institutional investors may
use their power to secure a fair sale offer for the benefit of the general public. 244 This
study has policy implications for our purposes. With regard to large corporations with
significant holdings by institutional investors, the conditions set out in M&F Worldwide
Corp suffice to ensure compliance with due diligence. In such cases, the function of the
court can be limited to ensuring that the approval of the transaction and information
disclosures were properly conducted and met statutory requirements. In small
corporations, however, with no significant holdings of equity by institutional investors,
action should be taken to provide broader protection of minority shareholders’ rights in
Going Private transactions. In these corporations—which typically do not receive
comprehensive media coverage—there are significant information gaps between the
controlling shareholder and the minority shareholders, which may adversely affect the
rights of these shareholders. Accordingly, such transactions should be subject to judicial
review ex post facto, to verify the entire fairness of the transaction.
(D)
Criticism of the Relative Corporate Governance Model
In this section I will address three criticisms that may be leveled against the
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relative corporate governance model proposed in this article—namely, that it harms the
certainty and stability of existing corporate law; that it reduces the protection afforded
to minority shareholders; and that it is insufficiently sensitive to the changes in internal
power structure among the company shareholders.
(1) Damage the Certainty and Stability of Corporate Law
The accepted view among scholars and courts alike is that the stability of the law is of
paramount importance.245 The legislature and the courts must ensure certainty both with
regard to the factual background that the law seeks to regulate, and with to the substance
of the law itself.246 For this reason, the concern is that relative corporate governance
regimes may compromise the certainty and stability of the corporate law that is
necessary for the effective regulation of the domestic capital market.
I believe that this concern is overstated. Regulation in general—and the
regulation of the capital market in particular—cannot, by its very nature, guarantee
absolute certainty regarding legal rulings. It must be recognized that the law itself bears
unavoidable features of uncertainty and clarity.247 The proposed model merely seeks to
offer more flexible mechanisms for a more accurate regulation of issues of modern
corporate governance in view of the special characteristics of every given company.
Thus, relative corporate governance actually facilitates the certainty that the law seeks
to realize.248 Moreover, there is no evidence that uniform corporate governance rules
are necessarily always beneficial. Thus, empirical studies show that corporations that
chose not to adopt corporate governance practices in light of their special
circumstances—and presented explanations to investors—performed better than other
corporations.249 Moreover, flexibility in corporate governance systems of publicly
traded corporations has been found to help improve their competitiveness.250
(2) Reducing the Protection of Minority Shareholders
According to this argument, the relative corporate governance model reduces the
protection afforded to minority shareholders under existing law and may allow
controlling shareholders to increase their concetration in the domestic capital market.
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In this context, it may be argued that in companies where there is no broad protection
of the rights of minority shareholders, these may choose the exit option over speaking
out in favor of improved corporate governance. In other words, investors may divert
their investments toward corporations that offer stronger protection of their minority
shareholder rights.
It is important to note that although this is a possible outcome, in practice it is
not necessarily problematic, because when the controlling shareholder engages in
excessive profiteering from his equity in the firm, investors may choose to take their
investments elsewhere due to the low protection of minority shareholders’ rights, which
may harm the company and the ability of the controlling shareholder to realize business
plans that may benefit all its shareholders. By linking the relative power of the
company’s controlling shareholder with the scope of protection given to the rights of
the minority shareholders, the relative corporate governance model may motivate the
controlling shareholder to act in accordance with the company’s long term interests.251
This is not to say that the phenomenon of controlling shareholder taking undue
advantage of their holdings in the company does not occur, but that its incidence varies
from one legal system to another, and therefore regulation through the application of a
single set of rules is ill-suited for the task. The job of policymakers is to protect minority
shareholders, but not under any circumstances—that is to say, it must establish rules
that accurately reflect the true power relations within each company, in light of the
distinctive attributes of the local legal system.
(3) The Model is Insensitive to the Implications of Changes in the Company’s
Circumstances
The relative corporate governance model links the characteristics of a company to the
scope of the applicable rules of corporate governance. Therefore, it might be argued
that managers and shareholders alike would be unable to properly assess the existing
law and anticipate it in the wake of significant changes in the company’s circumstances.
However, it is important to remember that even if the company’s circumstances do
occur during its lifetime, significant changes in the balance of power between the
shareholders or the various groups associated with the company’s operations may be
regulated through other laws, such as insolvency laws. In such instances, the law
addresses the radical change in the balance of power within the company, by removing
control from management or its controlling shareholder and transferring to a trustee.252
Furthermore, it is should be noted that the deregulation proposed under the relative
corporate governance model already exists with regard to the regulation of securities in
many countries around the world. These laws recognize that regulation that is
indiscriminate and not tailored to the size of the company is likely to cause a decline in
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the volume of its activity on the capital markets, since active investors in the market—
or those considering entering it—may choose to invest elsewhere. Such a recognition,
therefore, must be extended to modern corporate law, where it can promote the
development of the capital market and increase value to all investors.253
CONCLUSIONS
In theory, there is no theoretical reason to prefer a concentrated ownership structure
over a diffuse one—or vice versa—so legislators must shape the internal power
relations within corporate governance in a manner that curbs the ability of power
holders to derive private benefits from their holdings.254 In this article, I have discussed
various findings that show that both the Anglo-American legal system and the
continental legal system have witnessed a weakening of the traditional ownership
structures that characterized their respective jurisdictions for many years. This trend has
also affected mixed legal systems such as Canada and Israel. In other words, it is no
longer possible to draw a clear distinction between concentrated markets and diffuse
markets because all markets now bear both concentrated and diffuse features. These
findings may not fully reconcile with Krakkman & Hannesman’s famous claim about
regarding the end of corporate history—namely, that in the near future all legal systems
will converge toward a diffuse ownership structure for the benefit of all shareholders.255
Given that all legal systems have certain features in common, policymakers must work
to shape the law that strikes the right balance between these. In this paper I discussed
the normative implications of these findings for legal systems with a concentrated
ownership structure. Specifically, I argued that the legislature and the courts must adapt
the protection of minority shareholders to reflect the particular power relations that exist
between controlling shareholders and the minority shareholders in each case. I further
argued that the protection of the rights of shareholders of the general public may also
depend on the size of the company and its particular characteristics, and on whether the
proposed transaction has a profound impact on the stability of the economy as a whole.
Making the scope of the protection of minority shareholders contingent upon the
aforementioned criteria is currently at odds with the efforts of legislatures and the courts
to expand this protection as much as possible. In my view, tailoring the legal provisions
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to the special characteristics of each company and the market in question may allow the
formation of a more nuanced law than at present, which may also spur controlling
shareholders to align their interests more closely with the long-term benefit of the
company, in the interests of all shareholders.
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