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“Military privatization threatens this framework of coordinate decisionmak-
ing. The potential to outsource combat roles necessarily carries with it oppor-
tunities for the Executive to wield powers unimaginable were it limited to the
use of regular, U.S. troops. By shifting responsibilities away from America's
armed forces and delegating them to private contractors, the president can
circumvent constitutional obligations to share warmaking authority with

Congress”.3!
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Notwithstanding *“ : workarounds-n noxwa pow X110 12W 09P»N HY INN 1NN NPYYD Ama NN dyan 2
the current and long-dominant debate in privatization circles focusing on efficiency versus accountability,
government outsourcing appears to have more subtle applications that do not map onto this conventional
terrain. Indeed, policymakers turn to privatization for more than the customary, and ostensibly exclusive,
objective of providing the public with the same goods and services more efficiently than the government
bureaucracy can. They use government contracting in a way that substantively alters (or temporally
ossifies) the very policies they are supposed to be neutrally administering. The act of privatization can thus
directly change the outcome of regulatory rulemaking and enforcement proceedings, the programmatic
content of government-sponsored educational, public health, and social welfare programs, and the
what this Article —trajectory of national security investigatory and military operations. These practices
are executive aggrandizing. Specifically, workarounds are government contracts, or — ’calls “workarounds
provisions within government contracts, that provide the outsourcing agency with the means of achieving
would be impossible or — but for the pretext of technocratic outsourcing —distinct public policy goals that
much more difficult to attain in the ordinary course of nonprivatized public administration. In short,
at the expense of the —workarounds enable the executive to exercise greater unilateral discretion
legislature, the judiciary, the people, and successor administrations” (Jon D. Michaels, Privatization's
(Mpnanwxtnn) 719 (2010) —Pretensions, 77 U. CHI. L. REv. 717, 718
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John D. Donahue & Richard J. Zeckhauser, Public-Private Collaboration, in THE OXFORD HANDBOOK 53
OF PuBLIC PoLicy 496, 517 (Michael Moran et al. eds., 2006); JOHN D. DONAHUE & RICHARD J.
ZECKHAUSER, COLLABORATIVE GOVERNANCE: PRIVATE ROLES FOR PUBLIC GOALS IN TURBULENT TIMES,
.95 (2011)-60, 93-58

11.5.2015 TheMarker »manop N9 m) wr/da ONT 299N :DOAYNN TIvn” MINYIN 2P N1

.www.themarker.com/law/1.2633533
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“It seems that the Court’s main concern was that explicitly identifying such a
prohibition against privatization outside the realm of the Bill of Rights would
lack sufficient ‘democratic legitimacy. * As indicated at the outset, since the
‘Constitutional Revolution’ of 1995, the Israeli Supreme Court has not struck
down legislation on the basis of its incompatibility with provisions of Basic-
Laws other than those protecting human rights. An expansive interpretation
of Article 1 of the Basic-Law: the Government might have been perceived as
invalidating legislation on the basis of ‘unwritten norms,” a move which is

highly controversial”.
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