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DY 129 N2 NI YINI NINDNDNN , NV NNID NOND YINRIVIN T2 PNIND NINT MPHNN TID?

entire ) 7NN MDY N MDY HY NYIITINPIIIND PN )I 912725 VIYPY — 95551 VOVNN N2
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MAPYA MY VWM (1957) 1579 ,1569 (2)N> 79 ,)373a THITOMN BINY MR NVYIN-NA MNIWRYY 13 YD0PID 267/55 K'Y !
.(Aberdeen Railway Co. v. Blaikie Brothers, [1854] UKHL 1, (1854) 1 Macq 461, 471-472 (H.L.)
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NV DY NNNNIN MIIN OPPY XTI INNN NIYYND NPN NPDVN MMN N1l
5. NVHYYN Yya Sy MIINN NN NIVHN

TORPIIND NPIVPYTN PNIY2 MYTN ,07I12NN NN RYNL IPOY XIND MLIYNN MI9D2
SV MNDTA PTN DY 2N VIO N0 NPSN NNNNN DID-222N .MIANYN DRIV NXIIN PNYI)
NN OIN MTHN CINIWI DIWYHD DIDIRNND NON OPTY NONMNM IRINN MPINN NPIVT
NN NN D957 VLAVYNT NP2 NPIDAT TIY IININY PMIXINNN YN PR-DOUNIN PT POV ININNI
2y NNNN NN YD YT TPRPIINND NIIVPITA IYIND 1N 2D NYVI DTIPN NYYN YNNNIL Y0IVNIN
5y DM2NNKN DTN NININD NTIAYL7.0MAVIN-NN IR PAY DINNN NOND NDXNN NN oyl
2N POND 7PN YN DXNVPIPT NTYY DY NNTIAYA DXTPNRNN INND NINI TPVAYNT MNNONNIN
PIINDD TP DY OIRPIIIND TN 2D NN G 1IN0 PI-ININN MY MPOYD MYIRD MMM
MIYIN NN NOYN 120 ONIP T .19 DY MPOY PN MIVAND NIMIM PNNND PVIDY 1PN YIP
DIPNA, TN 2.05¥2 NN DY DNDNN IWPNA IRDNN MMINN NPIVPIT DY DPIINIPY NN DWMH
¥ NIV NYAYN M YDYA NPIN DY HY MPHNN NIIN DY NNNYWIID PR-D0WNIN NOONA PNT INNK
NN PN-PIN LLANDNN MDD NPIVPITH NIINN TV YW INYNNY DDA PR DIWPNN NV
792 NOMIM NIXN PTA NMINNANTD NDNDY OMINPY DIIYVLN NININND NNPIN 29D PNNPY NTHY
P2 MPOYY TWUND WIV PPDIND ITY L2.MYIN MPOY DY NYIRN 10N NPNIAL TPNNY LIVNN NIY
NN NPOYN NN NIYIN N12NN DX )INAY ¥ IRDNN NIINN 1PN DIPNA XD ,NIWN XU Pad 172N
NPILPYTY TN NPIOON NTHY NN N2 2T D) B.Apoyn DY NNYPNTI NNMN NN MNIY

14 DYUYND NNNIN DIV XN 1INNND NIND NYOY T DY TV ININN MIPINN

WINTIY INYIT NN MM PR-DXWNIN NYISN DXID1N DTN R DY 7D IRIN NT IINN

95 NINYT YONRIWIN PTN L )POYN LOVYNN N NNND 1T DY, PMAPYI INIY DD PTOIPD HY NNWa
DONXNININ DY NAX NN NN DY RONY TYN TYNN TWURD NDIVA DY 1IN NIX PNIAD MIVAN
7N NSy mpoy”) self dealing mnNonn MW Aprya DINN 0T N2 OXANIVIN
DYTIN IN MINY NN IO NI T ,/IPOYN TS MIWNY N8N ONINKD 12 WX L,(INY 20 DNIN
MPN TIMN NIAND ¥ NI A¥NI .DINNK OY N TAY 1IN DY 1NMIY NINDNI 59 ON 1D DNIP

2.4 109 ,0v 3
.(50-230 :19NY) (2007 ,mIw NNTIN) 521-495 MM 277 930-2220 PPN N 6

75 0 DYPOY VYN YIPVIVY NNPED) PNOVPPTN MIN ,NVHOW O9Ya IRDH M DIN NI TN qOX N7
1IN ,DOYYNN NIV YR NMIYRID 1AXIY TURD DY 1T POV, 1ININD PIN2 MY MPOYY NYIRN MM .(2008)
ST9ONY 91 WD TINDN VDPY 19N INT .DMAVND-NN PN

INT L(DDI2NNY TNY) 7DMIY TINIA MNPOY JY MDY NNP2 qON 1Y 1IN MM 0IN NIV 270N GoN N 8
OYIPNN — DN 9D /NININN NIIND YPOYN NYTN NPOY P )PNOPIPTI MOONN DY NVIVY NNPYA” DIN NIV D)
(2015 ,000MY YN TITY PNT PN ,PI2 1INR) 141 DY) Y01 79199 DV ¥1125Y Yp oY VAYNI NYaN 1A

(2014) 127—124 LWPHN NNM NOXIY NPID 1NN N9IN : NV YHYA OY MNPOY 7712-7IN DT N °
.(2006) 33 30 LAY YPNHR PMIN AT N TITIND 1O

977 VDY 1 PNY) (2013) 116-111 ,171-169 Y5930 PTA) PIRN PMIRD NN : MNMMIN 27T VY PPY ,NENNND N
(PNOMN

LOVYNN SN2 MAIWNT — VOWNN 2 1HNVIWN NI M9YI) YIN 1HLIWHN NPIN DY) IO PH-PNN 920 N 12
YD1 79Y719 DV ¥NA5H YPDY VYN MIIAN »¥TA OMIPHN — DITN 19D NI12N NYINN Y9N NN 1AV PNY Y5y MINPOYI
APN-POAIN :PND) (2015 ,0°571Y N TYTY NI PNNY P2 JINN) 47 OV

2IIY-IONIS M) 89 IONRIYN PTA IR MDIN 172NN NIV NIVN ORWI MXPDY ,DIINN NN YY" >Pong 11y Ny 13
(2016 ,00MY Y PPIY) YN

.(2012) 493 1Y VAYN MPY YNMINNNM XD NN DV TITA NOPI-NT NP 15T )T INI 14
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NN NIDNA AMYN DNV 0 DN (MNAVN 1NN ,account) PNIVN AN NYVID NIIWIN NN NN
DYDY DXTTNN 121 ,DINKR NN DY) NVIDY MY NIV IRV — N NYNI N2V NNIRY NIND
SV 91535 YANDN MMOHN” NNNN NPINRD NVAD NYLVY DIRYI DPRN IPON .NMYIRNN M0
N OPN IININD NMPINY IR NYINN NN NN PYIND MIND PR VAVNN NI ,NDIVAN
DTN TITN . T292 PPOYN NP0 DY ,INK PNIY DY NYOUND wwNa NYINN N9V PYOIND PN
MYSNNI — 192N NN MDY DDA DY MININ DY NOPN NNIODNA RO NNID DY) NOWS PYOND

ST2YTA P2 WRIN P2 — DNOY PNHIRD NN IXR DIDMPNRN DMININ

TNNY GNODINY N NNIND DN NMIVY — DOY0T PPNN NNIDN INTY — NI THXINN NTNIYN
TNID PN OVAVYNN NPYA YNNI NN DY SNV NIINRD WHIINNY DIXPY MNP 21992 UK
TPNRPYIINRD NPIVPITN DY D9IN DIINNN DI NIINND NN HNIWI NPPDOT WNY NON WY
LIYNN YN IUN,NINDN DY OVIVN MM XION PN 1T PINRD .7PYN NONMPNNY MNDTI NP0 DY)
PONDN WX MNNNY NON .NMIND IO OND NN DN NYLY DXTTSM JPT XD 1D TY NN
NN DOYYNN IMDYNY ,0IVNN YN IPNNM IINN PTD YINI NNNINXND NINIVPITH MPONI
NI DDPNO 99200 IOV 0DHNN LININ IO NNV PMNNN NN PINRINN MPINN” TID> .7PIND
D20 NINMA D) NTOA NPIVPIT

SY NAPN NNODN D NN PRY NOND DIYY 5951 P 1IN DY P ,DINNNIND PHND PTN
NMY AN 90 DND MPR NYIYIN DY IMNNND NNMNNA PINDMY NYN MY DO DY NN
NP0 OV IR NDWAN NN DY NPNIY POIN VYN PR DT PAYY .OMI¥N KD DVNVNNNA
TIOND YINA TPRPIIIND NIDNN DY INVDIN NIN .WNN DY DIINN NPODN NN ,IPNNY DD NNTIP
-YUNN NN DY NYPRY TPLIYN NNNRNT NNPN 2D THYN 1IN PHIXRND NN DY IWPNL MPINN
DYNNON MYV DOYTIN IMNRITI LIVNN NI .TPLVIYN NNHPND IDIND INPN P2 NHPVN NIVY
NNIYD .INHN MIINNYNY N IDINY NMINNND DXTYS DOV NIXINN NMINN NION DY PMYNINN
XA OOPONDN NN .APIVPITN DY NON DOVINY NYTN NI TY MM KD HNIYI NPPD NINY
VIVYNN NI YA T2THN I2TD — DNIONMN PLNNIN DY SINMNITH PTI — IRPINRD NNPN
SY IN NI2NN DY PND NYINN ,YNNYNI DXIPYDY YNNI DXNOYY 07T NNINNY NTIN DVIANN
TINON .DMISYY HYI MIIND DNON SVIN DY DIPDY NYyNd DXpNwn DN 19 DMYYA TN 0NN
15 0N DN DOVYNN TN, NI

SV NPNNY MPOY DY MINID TIPY NNO0N 2 P9 1NN NI INKD  PIPYTI IMNND 1IN

YT NOVONNN M TYN PPIONN YDHRN NYNN NIN NOND DIANND PANNT IWNN DI ININN
NPND AMUYY MM P20 ONXINN P2 MPOY 0NN NP2 991 TN 29D MINKY NN ININDNY
99507 - MY ,NHN MDY DDA DY MININ DY NOPN NNIDNA RIOX NMDN ,NPNION DXNOYDY MDY
,T1P720 NMININDY DOONNA PTN DY INOD DNARNYD MM NN ) P92 NPINN DY XD PNp HY
P12 POWN PONN .INRD TIWND DNPNY X951 INY PORIYN PTN DY NPMY NYIVN DYDY IWUN
SV DAY NMPNA D2WN HOON DX TN YPONN YNN NYNN NXD IMNNAND NN AN INNN
,O1D NIV 29 NN NMINN NPIVPITA NDNN — IMNDT DY PTA TPNRNN MWD PONN DY NPOY

oy mwy :https://goo.gl/xePIkQ ,(57pnnT ,D3INn NN AN NN DN 190 M"YN 1IN HSN /N MNNY nwn B
IS IDIN TYUYN DN, RINAN DIN N TRIMND 0 IDINY DY 2T TRIN IR ,N12T DY DN [N Ton Dy=]
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DAY ,NYYND NMTOADY NN NNYIIND 120NN NNV DN TYNX DMNVOMN NPYINIVIA 1ON INND
MY D DNTIPN DXPIAN NYIDVI \PTN DY WY T P9 TNYI NMNNINNY DMIWIN DM —
ANYOVN NINTNI MOV PTI PINRD NN 2T TIDN MION DY NPPO INRD DONIWT PTN NN DNIND
DM NN JNA DT P92 PINKRD PONN DTN VIVYNN N NP DY MIINN PIN NPYPN DY
DYMNNN MO MATY ,NININN MPHNN DY) NN N2 DTN NYIAPHN DOVAYNRN NPNIRD Y
GN NPANDN IYR ,TIYINID MTIVNN MY DY 7N12INN NN Y20 INNNNN NIDNN NN DI TONN
1A R DY 1D DTN MPA YD YVIVN TONNY YTV D DY YIANN M3 PON .ANDND MMHNN NN
7 279 .302 Py PR ODRIVIN PTD AWK 1POYN VIVNN NP2 DY MYIOND TN MY O DX MDD

16, pooN

mMPY NN .2

Nn .12

VIV NIVIYI YININN VAVNI NMINNN NIYNN PAY DOITINND NYAN N POIY XNINN IINRNDNIY INON
MPTN TS0 7 ANNIT DY M2ND P72 NVIPIN NTIRYN P PORIYN PTN DT 99D ,MODN Y1PN
N9V DIRNININD TAN HY PNHIX N2IN N9 MYIND NI2ND DY MPOYY YN ,1N¥I1210 MSINI MO
IN) IMNOTA DY 7O NONA MYV OT PR OUNRIWT PTI INT TPVIYN NPOTH INNNY NN
1PN NINN OVAVYNN NPYWA DITPYD YN NUNIN PINN D N TIMINNID NT T IN (NP IINLY
YN PN ORPPIINRD PTY IN ODINRD PO OVIWN 59D HY IDIN LEPONND NNOMN NNNI I2YTH
N MPN2 DIPN VIVYN MOLOY 1N MOLIYN NV D050 DY NN DY NPXIN NN DY NNYOWD
DT MNIPY MPYIN YPNY ,0M9NNaN P10 955 180 (Equity) Tw»n mnapy NX mMeiTm ymny
WX OIINRIYON PTN AN DM VIVYNN YN DY THWNINPNT NNNPNN NV, MINININD OPT HY
YPAWN ANY D) NIN DIV NXIINA F.N»THN DIP INHD MOLIWN P20 IDRD DXIAYNN MMy 5115
YY) DIV 22 INNRD NDIND WP TNPNIY ,DXTIND OPTI MNRNINN ONT DY TID> MIUNVA IRIVD
YDYDIN YNNI .NYY NPY NN )TN NN NN NION 201N ,NIPIVPIT N1NIN NONYN NN NI
NINNNIN DN SWNY — NWUN TSN DY NYNRY IN MY DIYAY 2»NNND DNN THN TWUN DTN MW NN

IN,NYNNNY PO IMN NXIIPY TINRNDN HY PINRD IPYNT NXIPA DINNNY NIN D9 DOIYINN wynn SWiN 10
WO TIT2 199 DX INY NNDY NN DNRIN

NN DNIN ,N3NN YW DPRY ,DINN DIRIMIN 272 MMNIT SW PI0, TYNRNL IRV 299 ANNST Yw nHR oovTa pn 7
IONNRN PTN OV INTIY

WIN TOY DOPLA 19N N Y9I99N LOVNN TP HW NP DY MNIT HY LAY NN SW NN NNYaWN MTIN Sy 18
STONY 256

S¥ LAVYNN XN22 HNNN PTY NN NION ARNN INYVWA YaP 155 NN ,1929 ,1M712n0 NTIPAY 2 0 Sw ripnn nonn
,(14 7D0) LAYNPM NOHYN MITO NTIPA PPN PIN2 GONY ,1948—N"7WNN LAV POIVN MITO NTIPAD ()15 /D .IININ
YIPIY 297 IN TPONN ONT 19D 12Y DMV IN IMN YA ¥ MPAOY PINA INMN DD 0Dy 51 N7D [1972-275WnN
511,163 N7D ,1980—D”YNN ,LAVNN MTID® PINY 2D NN IR TIY PN KXY MININI DDIPNN NVIVN NNV
2392395 ¥IN2 VIPIY VAVNT NN WPV TR ,1947—-1922 SNIW-NIND INSYIN TONN 127D 46 2P0 NN

)2 VOYHRN SN2 (DY NOWIN) (1984) 511-510 ,505 (4)NY 779 ,D7YA PNV 5.5 Pra 15 NOW 29784 1 Hwns NI 20
LIVNN NIV ,NTIVN THD DY DN (97Y — MIIIIN NMINN MNNN DIVII) THD YY DN ,DNININ DM TPNN MVOY PN
NN LIVND VTINN NNPNA PINNY MY NINIT TAYN NOY 12195 NNMN KD TOIPINKN NPIDI [...] TN NPTHI DO
LAVNIN N2 PN PIY ININRD .(MIZYN DIDIVT Y1222 DNV NN ,MIND Y09 NITHNA YHOY NYD NN TR ,iPUINI
NINTI .NIMIDH MDDIA PHNX NN 1Y 2N WX DOV ORIAN 192N NVYYN DYII IRITIN TONPIIN YN YYD
N7V .1920 DY ONY NOIWND MRDT DY PTI INNIN NYHIN IR RO NYIAL YN 1POYN VIVHIND NP2 ,INY TIDTY
.(28.8.2012 ,232 DDNH) YO 3 DY MIINDI®A MNP MPINN YRVP 779/06
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DT NON DOWININ .MAMYY GI0VNNT DTN INX NNDVY MPY NOIAPNN PT NI ,NIINA NIWND
T8N DY NI Wwnwn MO 2LINTIMNN 12132 (power—liability) maas-m> Y oron on onY
5y DYNNY NN IWR SVIVNN TOWNN 2239097 IUN TSN DY PIMY DY TITTS-TN WIWND NURIN
SY DYON MOIWNHY NN .1V NTIPIY N2 MO YINIWN NN NXANT GRY NIND DION MOIYN
,DNININY MXIAP DY NHNIND N2IVAD) dXNIANN OPINY NMIVN 11O NMIPDY PT NONY ,NH1AN DN
YINDY RO TNH NYND DXON MDIYN NN Y291 YN DMDIAY IWAND NNNN NPV NP NNIN

22 NDY) TR VDMV NNN NNMINNA 1N NYID YIDOWN NN

HOYNYPH .22

DMMANN NV DY NDOWN DOYAN INMDD NMN DT DY MY MDD DY 1IN NHNY MDD
NYINN .NMDN Y27 YW YN MDTY — MW ; MDN DY DY ONSYN NITYND YD — TAND : DPYNN

MY DN NN PN DOIN,J2IND 970 NI NPRY NVOMN NN (self-interestedness) M8y NaTYNY
asymmetric ) Y792 7I0NOON IXPN MIVN TIDN TPNRNI 24.1»MYa 22N XY IND INPPHN DOYNNY
YN MDTYA PPN — HYNY HMINN — NYNRIN TN .DXTTSN NIV P (PYN ¥y D7 N ; information
MM Y210 — NOV NNPNTI NIIND — NWUN TSN .M PAINHNY XIN 199) ,NON DPIVNYON DYON*I
259 NN OPYNN YTINN NYIIN Y9N T8N NXIN 199 ,57N0N DY DXONN NOIWNI WNINHN DY YTNI

YD AN DOYIOWNN DMIYVN NN NPADN D) NN .OVNVNNND NMYA NN HINNT PNINNA M)HPN
INNINN DN DPIMOVININD NIDDY YVAVN MYND PIND NAIN DY MIANN

DOV MINYN NATYN DY qON ,219-5¥TP DR DM0I91 YD NN NWITNN NPDITON MDD
DV PIMY NN NYT DIPOY N2 TIND TWN NNOWN NIXIY 2 TN NAY DN X TN D¥HW YDI0aN vNINa
IND DT Y DAYV ON TR OMY MNYIA OMDNN MDD YW DI 1N NPT NT NN ¥wNIN .a

npown (agency thCOI‘y) MINXIN NONRN XD 121N NI MNRNN 25,7252 NPANOV ONMIN PO

Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, 23 W1 2!

VNS 9. P2 NOW 817/79 N7Y IR NARD NDND WP MPa-M3 »ono mon»nnd .YALE L.J. 16 (1913)
NN YIDOY NN PINKRD NTD Y2 DPDPN NPPOA (P2 LNVWN) DWW KRIY ND) (1984) 277 253 (3)ND T Nrya

2ypwn-190 liability ©ypna (vulnerability) myio
“[TThe person (or persons) whose volitional control is paramount may be said to) 44 /nya ,ov Hohfeld w22
.(have the (legal) power to effect the particular change of legal relations that is involved in the problem.”

MAINY DPNTIVINT-DMITY DIYV YW DMDYNN Y1V X5an ,DMN5NN DYPIN DY YIPPyYa DON Nt PN Mnnn 23
292 NNNIND GPYN XIN IMNNY ,NITIND NYPI PRPNN IWIN XIN ONVNNAN I PIX MININNX I TI) MININDN
NPPOY .0MDOVNTI DOXVDNN PVITND NIZN INNX MNINOVIN I35 MNP DIV XN .NPNIIN MNIDI 297 11D NDININ

Paul B. Miller, The oy wn ;Paul B. Miller, Justifying Fiduciary Duties, 58 MCGILL L. J. 969 (2013) wn
Fiduciary Relationship, in PHILOSOPHICAL FOUNDATIONS OF FIDUCIARY LAW 63-90 (Andrew S. Gold & Paul
.B. Miller eds., 2014)

.13-60y2,11 Wi 989 MINIMIN 2T VY INT MNYN NOTYN YW NYURIN TIDN MTIN DY VYPaY 24

Paul Walker, Contracts, Entrepreneurs, Market Creation and Judgement: The W3 nPN2 NPPoY 3
o) WA ; Contemporary Mainstream Theory of the Firm in Perspective, 29 J. ECON. SURVEYS 317 (2015)
Philippe Aghion & Richard Holden, Incomplete Contracts and the Theory of the Firm: What Have We Learned
SUNY INT LAVYNY NYYITIN NYWNA MPPOY DMMY .over the Past 25 Years?, 25 J. ECON. PERSP. 181 (2011)
Robert H. Sitkoff, The Economic Structure of Fiduciary Law, 91 B.U. L. REvV. 1039 (2011); Robert Flannigan,
The Economics of Fiduciary Accountability, 32 DEL. J. Corp. L. 393 (2007); Anthony Duggan, Contracts,
Fiduciaries and the Primacy of the Deal, in EXPLORING PRIVATE LAW 275-297 (Elise Bant & Matthew Harding
Robert Cooter & Bradley J. Freedman, The Fiduciary Relationship: Its W nyonn mTayn yan .eds., 2010)

5



NN 26.(agency problem) »XIN N»Ya2 DIMANNN TUN (2 TX) NIV PAT (X TY) »¥) P2 DON*2
YN HY 92INND YTD ANYY DYDY DY DINNNT NX DY TTNN P2 DY YTINI IR NNNI MNKIN
NPOIW 1AV N 2N DINND NNYP MPXIN DNND .(7MININ NMOY”) TO2 MDD MNIIND NN
SV oMM MY T W NN .((incomplete) contract theory) (9»pHNn) OVIND NMININRN

,N2W9 GNVY NNT 992 DNV (adversary) D»NNYY DXTTY 0NV DXANNY (DN NNIND) OIXINN
DNV NYY 1NN MNP NON NPNINN 27.PNMIAPNNN NN 19 IMWNY win Dnn T Y5 N
DN PINN NN PLIVNY DIYLN DITTIN I NN NIDN .NNIIN NNND ,PYNT DD DOVIINN
N2IVY VIV N, (fiat) MPY DY DIODIANN DM DITON NNV NYIVO NIY DY WINPT SYNNIND
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Economic Character and Legal Consequences, 66 N.Y.U. L. REV. 1045 (1991); Frank H. Easterbrook & Daniel
.R. Fischel, Contract and Fiduciary Duty, 36 J.L. & ECON. 425 (1993)

Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial Behavior, Agency ,2m> N1 26
.Costs and Ownership Structure, 3 J. FIN. ECON. 305 (1976)

Jean-Jacques Laffont & David Martimort, THE THEORY OF INCENTIVES: THE PRINCIPAL-AGENT ,m995 N1 27
Francine Lafontaine, Agency Theory and Franchising: Some 0y 2w .(Laffont & Martimort : \on9) MODEL (2002)
.Empirical Results, 23 RAND J. ECON. 263 (1992)

OLIVER SwnY W .R. H. Coase, The Nature of the Firm, 4 ECONOMICA 386 (1937) 12115 Non moox9pn nmayn 28
HART, FIRM, CONTRACTS, AND FINANCIAL STRUCTURE (1995); B. Douglas Bernheim & Michael D. Whinston,
Incomplete Contracts and Strategic Ambiguity, 88 AM. ECON. REv. 902 (1998); Oliver Hart & John Moore,
Incomplete Contracts and Renegotiation, 56 ECONOMETRICA 755 (1988); Oliver D. Hart, Incomplete Contracts
.(Hart, Theory of the Firm :19n2) and the Theory of the Firm, 4 J. L. ECON. & ORG. 119 (1988)

OLIVER E. WILLIAMSON, MARKETS AND HIERARCHIES: ANALYSIS AND ANTITRUST IMPLICATIONS: A Ywn5 N1 2
WILLIAMSON, MARKETS AND :)919) STUDY IN THE ECONOMICS OF INTERNAL ORGANIZATION (1975)
OLIVER E. WILLIAMSON, THE ECONOMIC INSTITUTIONS OF CAPITALISM: FIRMS, MARKETS, ; (HIERARCHIES
.RELATIONAL CONTRACTING (1985)



WONR N2 ,NDNNITN PMPY 11DV NMVYIY 19N TUN ,NTHVHD NPNMIN ¥ PXID IUND Dwnd
A0 MND NAN KD PN MDY NN IPAY YT AINX DNNDID NPIY PN NN TIVNY D00
MAIYON NN ONYT DY DY DOYN DPX DI TINNY TN YN MIAND NOIDN-IN NYAN DINX OXIPN2

30, 152N NPLIVNI HY NYIINY NMYPN A8N — IMYNIND

Ny YN 5120 NJWNY DT XIN INP2 ONMYIN NON 12 OPION YD — NYIINR-I2 INRY YO

DYMYY .(non-verifiable information) »¥OYYW T8 %92 NN NN NHNRD DI 1PN NIN DYIN )2 PPN

NTNPN NPHDIN ¥ DMMIYY TWRD SYNY [ 1MAPNNN NN 197 1NNV 112 OX DOYTY 1NN ON NN

DN INT91 DY TYO HaPD) LAYNN N2 NHIND NN NINRD DOV XD NDIWN 1219 DY GN .79 NYITIN

A PnoY NPNT DN PN DY YONNDD DTN IN MION DY DIMINND T NPNNMN NITYI NUIMVN

T2 DHIND DX 90D DY NN YN PIN NN HXID DDNVNNIND 710 DY PN D1DY NNT MApya
32 1 7ya 0PPY NNNY X 112 DPPA MPANDN DYV

MIVYION DY HNYDD NN (VTN DDTIND WP RYA GN) MODIDNN NYNN NI MO
MOTYN HYA TNOW 0 NXAN I2TN .OOTIN MY PA TN DXON> NIIWYN D2 DYDY RN ¥y PN
SVUND I2TN IO .IYIN INYNIAD PYN NIONA PP DM NI 2950 DNDN MO PHN DD YPNI
703N HY 1Y .NOWINK NP THNRD DXNNINNN ON? STIN IN MTHPN MTAYY NNYAP HODN2
DYTPY DIWA0 515 MODN Dya DNAY ,7ONN DXNVYY NP YPONN YTNRN NYIIN DY YN8V NITYND
NYYNI-M»ONND NI NINYIY ,MIVYPNNN NNDNI NHN NNINY IN WITD T PYIND MY
aphnp

SV MYONN DYV TO2 MINK DXON> MIIWNN DITHMNNY MNNIN YON> DT NY ypI DY
YA 35N T8N DY MY DAY — MO NNINRD — NYT NPOWIAY MOND TN TXD NNPNY NIN DNPY

;Herbert A. Simon, 4 Formal Theory of the Employment Relationship, 19 ECONOMETRICA 293 (1951)w1 30
)2009( Jean Tirole, Cognition and Incomplete Contracts, 99 AM. ECON. REV. 265.

DOYLN IDINY IWIT DYLH MPYAN NN NNAN KY LOYNN NP2 DYV IN DITTIN DYOVH DXNDIN MYSHNI NPXT NNAN 3!
.DMIMVYN DY DIV NTPINIY

N DND HY DIDIN NIV MDY IN D) NNY 2PN — 722 OPPY : 1973-39wnin (0995 pYN) DNNN PINY 45 199 Nwn 32
Oliver E. Williamson et al., Understanding the ».0n»1 201 NON MY N DI NN OOPY ¥ 020
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Siegel, Amir N. Licht & Shalom H. Schwartz, Egalitarianism, Cultural Distance, and FDI: A New Approach,

DYTOINN 2792 MDD MBPY Y NININ PV YMIAIN DPINIVIDN P2 ONIXRNY Tynnn ,24 ORG. ScI. 1174 (2013)
MY MPTHN

Amir N. Licht, Culture and Law in Corporate Governance, in THE OXFORD HANDBOOK OF X1 1993 npoy 33
.CORPORATE LAW AND GOVERNANCE (Jeffery N. Gordon & Wolf-Georg Ringe, Eds., forthcoming)
NIRD NN DY PINAY YN TWN ,TPNONN 1TIZYN NNOHH 3NN TR NPHSY MPOYY NP ,q01 XY 18 ona >

L(1995) 410,397 ()01 179 oW 13 DNYPY DIN NN 1694/92 NIy ;277 maya |21 wrn 939 MOW X7y 12100 N 3P
(1978) 17,13 N ©Y0aWN 7N1IRM Y942 VN NWPA 289 NN PIVA7 1YSPIND INONN MIPYa
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95 P NN MINIANND DY DY MYNNNI TPANDN TITA 7PNON MM IN PYHND 1NN
NNNN NPINN NN oY ¢(Calabresi and Melamed) 71510 519257 WNNYW NPINK 99D PaY IP

NN DTN 29 (entitlement) M1 Sy P2 MLIVN DON NIIWN IWND 5. (option theory) NPXNIND
952 NON DY INNIDN R MHYAN MITN NN DIV INKRN 1D NPINK DD HY 0WNY NNM
NN0NA . TAWTI NIOX YAPI NOWIN DY NOPIN .VAWNN T2 MPI9A YAP»V (MINN) NN DYYND
NNODINN NNNN THI DIVYAN DY YR NNIDNA INKRD DTN 71PDY21D MIIN NN NMON PNIP 995
NPINK D95, NPNNN DY MPN .NDWIN NPPN PPN LIVNN N2 PR PNP KD UKD NN 9N
NN M) YT TIN-TN VAP MIVIR MDD DY IPRY NT,INRD TIO 7PN NXIN — NONIND NMYT
YOI NMNNIN NPNY NI NONNIND ,MDX0IN 19D .INNIND ININ NDMNIY 1951 ,92T HYW 19102 M

NMNNN NPNY NI N — NN DIPYN NNNN DI (1YY Nwynd) Hapd mvn Mot 1»»nT — (call)
D2VOY PN NNNN NN DY INPN MWD TSN DY DNDN DI MDY NPHIN MIT IV — (put) 19N
TSO MIVON TN PIARNND PAP YYD NPINXR D505 T 70N ,0IN DY I MPNN DDyaY

NNOVND TTTN MNIDN NYITI XION ,TDTIN-TN NNIN YNID 1DV PHIVHD

,PINN 5935 NN NN DY DPP N DININD NPSNN DY VYN DIWMY NNYOY NNNTA

INPN 290 DPPN NAINK IINY IR NITID MIT 1D — DPPN YY ¥IT NMSNN MDI-I9ND MPNN
ND2-9991 NN NXONND NOIY NI ,1IP D930 7NTI NIND NN ,THNN .OMINN DIVVN NN
58 DY 1NODYY DININD NNIND DYP-IND ,MDI-19%0 ,NNIND NYN T8N YW INNoon NN Yapd
NYPON YNID MO XIN WIT NMSON DY DDIANND NPINK DYV, MOLWIL DN PNOP IPT DY wpna
MO ,0002) PTAT WIT NPXNNX N DMVIVN DIVPN H95 TITI MNTIN NPXNIND ,)ON .(taking)
D) MMY NN DMDN OMIPNaY NNXIN (Fennell) 939 05N, NN 179N DY DYP M9 HY NNNTH

59 (forcings) 7N1957 )21 NN IMKRY ,INND DY WM T NP NMIDT NIV 100 NPNNIN

Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of W °
NPINN Y PP Y95 SY MININ NNON By MIyWIN M1 NTaYY .the Cathedral, 85 HARV. L. REv. 1089 (1972)
Zohar Goshen, The Efficiency of Controlling Corporate Self-Dealing: Theory M1 ,THRNI MY MpoYY 1wpa

YPTA DODIVYN TN PIN NYANN” 1N I D) NI .(Goshen :onY) Meets Reality, 91 CAL. L. REv. 393 (2003)
SV IPT POAY 39 /09,1072 DONSN P32 1 PMINY 10406/06 XY 512 WD DY PN-NOIN ;(1998) 17 1 OXAWN 7NN
72 MNAYD NNIYAP NN PN .2 23 Nrya NATHN 7236-05-11 (D-> 73INN) 977 ;(28.12.2009 ,1232 DDND) INONIT LIWYN

.(M2970 LYYVYN) (11.8.2011 ,)232 DONY) N”Y¥1 1988

55 DIWMY FPNINN NNONN P2 NN NIY NPPDI NI DIVAYN DIWPNL NPYNINA NN NN NHY»HIRN Meon >
oy ¥pIY ((AYRES :19n9) TAN AYRES, OPTIONAL LAW: THE STRUCTURE OF LEGAL ENTITLEMENTS (2005) w9
RICHARD A. BREALEY ET AL., PRINCIPLES OF CORPORATE FINANCE 503-505 (10th ed. w7 NN NPXAN
2011)

George S. Geis, An Embedded Options Theory of Indefinite Contracts, 90 MINN. L. REV. 1664 Swnb w138
(2006); Robert E. Scott & George G. Triantis, Embedded Options and the Case against Compensation in
MY PIAY NPINN NN PAY DN WKL PVavnn Ne»Tnn .Contract Law, 104 COLUM. L. REV. 1428 (2004)
Daniel Markovits & Alan Schwartz, The Myth 5vn5 W3 .02 NI9N72 NN PNDY NNIWP NN NISN DY OPP
Richard R.W. ;of Efficient Breach: New Defenses of the Expectation Interest, 97 VA. L. REv. 1939 (2011)
Melvin A. Eisenberg, The ;Brooks, The Efficient Performance Hypothesis, 116 YALE L.J. 568 (2006)
Daniel Friedmann, The Efficient Breach ; Disgorgement Interest in Contract Law, 105 MICH. L. REV. 559 (2006)
Fallacy, 18 J. LEGAL STUD. 1 (1989)

.Lee Anne Fennell, Forcings, 114 CoLuM. L. REV. 1297 (2014) W~ %
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N2 YDV TN NN INNN DTN NPININ JY MPITPION PNP MDY HY M)

PNNY NONI — NPXAIND PNP D9 D) INND MY WV (Ayres) DIPN PP IN DININ DY DIVYPN2
NN NVWY NT NNON DX QN DN 0,020 (DY) MYNIND PN Y TY MY NI NIN JNOW Wi nn
, M09 VNN Y PR PIPN OPT OINND MNAY ,NIIND IR NIN I ,1ID0-1MPY 1PN PN
TOMN Y NIPN MIAINNN NNNND MINOXND TPANT 912 1PN NPNNN DY DDIAND Y0IWN TOWN

MYNNNA L (“Tumpy™) W7 YN W PRI N INDY DN HY DNVIYY . PNP DY HNIINND

,TAVTA XD NONNOYH NN MON»NN MON»NN 0 (exclude) TN MN Yv Nand NN
IYARY MDWON TOY NYTN DX NN 02D NYTNY DXON MIIWYN DY ITHN XD AN PD
62 5155 ©Y15191 7D MNIPYN YPVNIND IOPIN IR MIANIV 11 1D IMYY) ,DXTTNN P2 MYNINNY
PP NMDT YD NPINN HYI NPINN DI HY DNNRNN-IND MNIPY DDA /NN WS NTIN NTHIAYa
GMmWNN 2. MN SY 1555510 NMNNIM NYTN MTOM NDIYI ,NPOY NMININ NYIYI HY NN NINDNI
MO TNPNA PPONN YTNN NYDND WY NYIDND NYAYND MPA NN 1Y XIN NON MY)D
NMN PTHINY 290 MNT-N DY DXANNI MIYNID YNNI — NIDIR-ID IN MIYN-I2IDON YNNIV
NPINK YY1 DYV 'MPNID PIV ,NIND DIVWPNI 4. MNDY TWUNI MR NN oW (Knight) v
Sy32 NYOVYNY NPIN ,NMDT DYDY NWYND NOYN WNRYD DD DX THDN) 21720 DY DYITH NdXaNn
NPIPHT NPIND IMYIA P2INNY IMNX NDNND NP 199 NNDY 10D IN WY NPNNIND DY PPN
YPONN YTNRN NYNN DY NIN G WY 3N S. 01U NN WDV YNRN NPPYN MINISNL .y DH DY
MOAN YV IWpPNa DYON — DNYIN DY NPSNIND DY) NPINK DD HY MY a pap DvNd 1o
6 MDON-12-IND 1YY YPHN NN DYIYD 2T ,MNY NPMIIN NPNIIN M0 PP DY MYT1)
YD DININ DN 1) ,)1IP NMDT DY NIPY MNP DOPNA 9MDWY JOUIND 711D INY INT IWPNL NDIY

Ian Ayres, Protecting Property with Puts, 32 VAL. U. L. REV. 793 D) 1 .5 mya 57 v 995  AYRES w1 ¢
.(1998)
.Thomas W. Merrill & Henry E. Smith, The Morality of Property, 48 WM. & MARY L. REV. 1849 (2007) w &
.1863-1860 'ya 0w &2
:\9n9) Henry E. Smith, Institutions and Indirectness in Intellectual Property, 157 U. PA. L. REV. 2083 (2009) 63
.(Smith, Institutions & Indirectness
Israel ; FRANK H. KNIGHT, RISK, UNCERTAINTY AND PROFIT 19-20 (Courier Corporation, 2012)nnxnna A %
M. Kirzner, Entrepreneurial Discovery and the Competitive Market Process: An Austrian Approach, 35 J.
.ECoN. LiT. 60 (1997)
:2103 mya,63 wrn 9yY Smith, Institutions & Indirectness
“[TThe information for which a duty-holder is responsible under a put-style rule is greater than under a
call-style liability rule. A nonowner who wants to avoid dealings with the asset and its owner need only
avoid them in the case of the call, but the nonowner is always potentially on the hook under the put.
This type of unknown — and possibly unknowable — information in the in rem context would require

massive amounts of information gathering, wasteful avoidance efforts, and debilitating uncertainty”.
Henry E. Smith, Property as the Law of Things, 125 HARV. W7 P3P 1T 118082 YN HY IMDUN DY Q0N 011
Abraham Bell & Gideon Parchomovsky, Of Property and Information, 116 COLUM. 03 w1 L. REV. 1691 (2012)
Lee Anne Fennell, N3 PP 9272 y71910 %5050 NPNOINA ¥idwa 151100 NPINN Madan 5y L. REv. 237 (2016)
.Revealing Options, 118 HARV. L. REV. 1399 (2005)
Amnon Lehavi, The ; Amnon Lehavi, The Global Law of the Land, 81 U. CoLO. L. REV. 425 (2010) 1%
.Property Puzzle, 96 GEO. L.J. 1987 (2008)
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DANIN DX NIYN I2TM ,DXTIND P NID YA ¥ AURD NPINK DD DY DIPTY PP DO
7. 198N

SV PTI — NP NN 12D NP IONT — MIMN HY DIVYRD TP MINNNN YON*A
MNININD 1D PINID LT TNYI ,0NIND — INNOWN 29D 7252 NININ NAIVY 12 HYDYW 1IN DY INNIND
TIDY QONNN OMMP DIDIVINR HY NXIPNN 257N IV I TIAD .01 NI MSY HUN PR 11N
2¥5T D127 DY DIMIN .NININ DY MY DY RIN QN DPNND IWUN INIINDND DY IND MNTI 0N JI0N
ANOIN,MNXNINN SONY DY TWPNA D) KIOX DN NPINX YD 23 DY PP MDD HY DM TYY ¥yIna
SY N NDIDN) NXNY 115 2955 PP YYD MYNNINI NN DY IIP DY PNY NINY OV 9N Dpn
)2 299 MDA PXINNN DY ORININD 299 D) POY PNY WY 1N ,(MNIVINVD

SV NYTN DIPOY DY NN PIRN NN XIND NDNN NIIND) DY TN DY PPNN NOMNA
NIV INVPWN NX KINY DIPY YT INNK PNY DY NYAUND WYN 950 IMNX NTTIAN NIV T INININD
DDA IRNNND 299D MM DY PNMDT 21XV NPINK DD DY MINNDN DDV ¥ 1D DY 4.mmn
,2OVD NNND ONRNNND DV IYINN NOWAD NININ DY NOPN NNODN NN TWUN ,PNIP 99D DY DMIN
MOYTY INNNIND ¥ NI IWR VTN NMIVNION DY TNN NN DD DIININNND NMINXNININ YON?
DXN2 — NMIPYY PT TNY P2 MM PAY JANI P2 D — DX27 MNNININ PON DY MM 290D ¥y Pna
IN YNNI, NNNNNA,DOIIYI MIPIN IN MININ YR — NONRD YN IV NOVIN 291D 2T P1T ONYD
YN WY ANIPND DINDY [, TINNI 12TH IWYUND .DIYHY IN DRV MIDOWN YN YT PIN TIYA
YN TIANNT DY INSY DUN DYTIN DD PR TINNIY NPIN IOW PNID HNY 1) PAY 102 DONNP
PNNON VA MYSNNI YNNI DY DNIXIND 00N YN NNYN NPLIPNHP MDDIA DIDN YD
NOWYN DYDY [, NIYNN RYNOY 1O DNNT OONOIN NON YT MY .MNDIN-I2) M-I D) NINY
69,1955 5399 MO Y TINNN DY DINN DININDND

TN P2V WAV YNHN YWY NYT IPPWA TIND OXNNIND DY NOVNN NDNIY NPON

IN MINMN OMDY TNXY NPDY YNID YPN IRNNN TYNI 72795 112702 P KDY NINTI-INI DNININNN

YONA DD DMIWYPNY NMITA,NT IYPNA INYUNRD DTN 2N¥NY YN NNVYI MPOD LOIVYNN N

5Y DDIAN YN NPINKN DD HY THNDNY 1N MY YTIN DIMINNINI D29 DMIWIND DIANNN ,MNINDN

NI Y YWY YA TN DMPPN NN NTNY NNINX VIVNN MY, TDTTS-TN YIP INNINNY NPDY ININ

LMY ONNNN P2 MPOY DY VIMN NDIRND YIDND RION GRY D HVIYN TTON .NNT MUYD NNON
LDMONMYY OITTNI JNN) XYM DD DITINN NN AN WX I D9 NPNNY MINPOY DY D> TN

PI0NY NN WIIAN IWNR ,MNADL WNRVIY MYT NN POV SWVIPN DY YIANN N TY NMNNIN
WO 1T NN .NPOYN ONIN NID MINPNI DI VIYN NI YW DX DINNNIN DY NPHNY MPOY DY

— 12777 IR N, )N DY DY TIN) NODINI NWPNN NN HY N Tan »d (Langbein) a0y
DNNN NO I PN OITOY NPRIN DINNA NPINNAND DY — DXIMY TN MW 51200 1N IPD

Edward L. Glaeser, Giacomo A.M. Ponzetto & Andrei Shleifer, Securing Property Rights (Harvard w1 ¢’
.Kennedy School, Working Paper No. RWP16-040, 2016)

MATHEW CONAGLEN, FIDUCIARY LOYALTY: PROTECTING THE DUE PERFORMANCE OF N1 D»»Y Nn mny 68
.NON-FIDUCIARY DUTIES (2011)

.145 10y2 11 i 989 MINIMMN 2T 10299 I8 ¥
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Gilson ) X 1w O 0.7»90N1 TWPN SV DAYNRN SN2 NIYY-YWNN INHDN NONM NIVY-NINNYN

112Y ,NPOYN ONINT MYINN MTIVN DY TiNyd 0N Dy VavN N1 > 0o (and Schwartz
M7 71.N72N2 NVIOY 0¥ DU NPNSY MPDY DY NPAY INIDM ¥ 1921, 71PN PHIND PNNN
SV NPNYY MPOY N9ND NN VIR NMNN DY DY NN TNXD D DIV NTHMN W) D) ,MD
NN0N 72,0010 NPVIVN NIIWN DY MYV IWUN ,NPINNK DD NON NN PONDNY 1N NV Syl
ND YT IRNND T NNING NN ,DNVIYD .DMINN NPOYN MNIN D TAWTI RTND VAVNN PN DXNNINX N
PN DOWINND DN RPNT MMOOYY PYIRD MTN 290 NVDVN NX DYIND NVIOWN DY HW IMIIA VD
19T NNN DAY NN NN IMNDT DY LVIVNN N2 D NNIN DY NONDI W NTHY .PNIP Y901
DNYNMINI DDA DY MINK MPTHA VIYNN SNIAY DXON) DD DMINND 72.1DWNY NYITIN
74,192N2 NPNXY MPOY DY NP TN XINI MIP MYYNI 992NNY DODY DN 1991, IMNIT DY NONND

John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best Interest?, 114 YALE w170
L.J. 929, 947 (2005) (“[M]uch of the concern voiced by Hardwicke, Eldon, and Kent—that without the sole
NP W N interest rule the beneficiary would be “not able to prove” trustee misbehavior—is archaic™)
Joshua Getzler, Rumford Market and the Genesis of Fiduciary Obligations, in N7 .D>2N1 NNO NNND NNPI2
MAPPING THE LAW: ESSAYS IN MEMORY OF PETER BIRKS 577, 586-589 (Andrew Burrows & Alan Rodger eds.,
Joshua Getzler, “As If.” Accountability and Counterfactual Trust, 91 B.U. L. REV. 973, 986-987 (2011) ;20006)

Charles Mitchell, Causation, Remoteness, and Fiduciary Gains, 17 KING'S COLLEGE L.J. ;(Getzler, As If : 1on5)

Robert Flannigan, The Strict Character of Fiduciary Liability, 2006 N.Z. L. REV. 209, 235—;325, 326 (2006)

237

Ronald J. Gilson & Alan Schwartz, Constraints on Private Benefits of Control: Ex Ante Control w7
Mechanisms versus Ex Post Transaction Review, 169 J. INSTITUTIONAL & THEORETICAL ECON. 160, 167 (2013)
:(Gilson & Schwartz (2013) :\5n5)

An effective court commonly can recover the facts relevant to answering this question. Contract terms

and prices are verifiable, market prices for similar transactions may exist, and expert testimony is often

useful. Hence, courts can effectively police self-dealing: that is, they can apply the equivalence test.

Parties that anticipate effective judicial oversight are induced to conform their ex ante behavior to the

law.
NIDNY DTN WHND 17DV DMNNNY NYT NN INPYNT .01 ONPDY MPNNNY NNIY DWVWNY ¥ IY ININRNID

Report Of INT NN MONY DY) T, MPINND INVDNM MIANT DY JOIYLN (NP NTYY) PYNI NPMINNN
Professors Ronald J. Gilson and Alan Schwartz Concerning Recommendations of the Committee on Enhancing
Competitiveness (2011), available at

NPOYN TOoN7 o) WY Chttp://mof.gov.il/Committees/CompetitivenessCommittee/SeconedRound ProfGilson.pdf
2R DYNY  NINK N TN MNP KDY TINNND 1991 DIONRIY? DM — PNM D32 XD DAN MTNIINA NNNTY NINY PN

927 NPNT IRD NPT NDN YV WX MY ; www.themarker.com/opinion/1.1597138 21.12.2011 The Maker
ono . www.globes.co.il/news/article.aspx?did=1000648590 25.5.2011 ©2) ”NY3951 2IWN PPN N9 ¥ - ¥
Ronald J. Gilson & Alan Schwartz, Contracting About Private YN 793NN IDNAN P1AD NYTN INN PaAY Oo»»1
5095 .Benefits of Control (Columbia Univ. Ctr. for Law and Econ. Studies, Working Paper No. 436, 2012)
Ronald J. Gilson & Alan Schwartz, Corporate Control and Credible Commitment, 43 INT'L REV. W7 90 90ND
AN DD NPY TIT WD NIV DNYY NYTN IINNI DIV DIANHNY Y9071 vy L. & ECON. 119 (2015)
WIAN PO .7DMY TIN Y JNAY MPDYY DIWNT NN DY YW NN YNTTY 11 - PNIYN MDY MPOY N»yaa 5o0H
.12 NN LOPOLM PN 196 YN INT DD DTIP T NIVT NTHY

Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision, 125 YALE L.J. 560, 610- w172
611 (2016) (“[TThe tradeoff between minority protection and controller rights supports a liability-rule protection
for minority shareholders to better balance minority protection against agency costs and preservation of
idiosyncratic vision. [...] Given Delaware’s ecosystem of specialized courts and vibrant private enforcement, we
.(Goshen & Hamdani : y9nY) find this approach desirable.”)

.409 mya ,56 v 9¥9 ,Goshen Yv N THY DX NNT NTIPIA DINHNND DMIANNN 153 ¥ ,611-610 mya 0w Ny 73
Kenju Watanabe, Control Transaction Governance: Collective Action and Asymmetric Information W7*
Luca Enriques, Off the Books, but on the ; Problems and Ex Post Policing, 36 NW.J. INT'L L. & Bus. 45 (2016)
Record: Evidence from Italy on the Relevance of Judges to the Quality of Corporate Law, in GLOBAL MARKETS,
DOMESTIC INSTITUTIONS: CORPORATE LAW AND GOVERNANCE IN A NEW ERA OF CROSS-BORDER DEALS 257
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Y ,DMINNND P2 MINYNY) NOMDN DTNV NN IR MDD NAMUNN NINNN NTIPI
595 NN VHVNN M PP TATI MPXY DY DIVYOIY MDD — YPIAND NN MNMIN 1N (WHITHD
VYN NIIWNN TV DY NMINPHN DT NN ININ YDHRN DX PYNY 9197 LAVHN N2 NPINN
NON 75.971902 1% NN DXNINT NI 1D KW DNYMA TNPHNI NV N NONN NTIPI )20V
MTIN — VAYNN NIIWN DY NINVN NNNPND MDY DN IMYNY YTID P NONMNN T NNIN DRN
Moy NX NPNAND MY 1IN — DN XXV DODOVPAN PT IITOD ,NNTPNN PNINIVY ,29 DY
— NIMVN NNNYH DX .DXTTID) VIVYNN NS PPN YN MNID NN PTHNY 7O YN MYN
PN — 7NPNDINN VINY IN 7673 wIN? DXMYD 1NN NNNRPHN N Y952 ,9N2Y YD NaNT NI THNA
YN ANRTI MM .NMIIN-I2-IND IN AN-72-IND YR NNPHRY YR MNP YY 12HNN2 NMHO1
DOYTIN DN NNNINT VAVNN NP2 DN MMIN MNTIFIN HY NMMNIDN MDDI),NNIND MDPP AN NN
NI ONYD 9N

T DY NANYN NAPNA MONNI PN DY LAVYNND SN AR NTPIVN N TPTID MM

SY NYNN NN ,OWNY 0¥V 0PI D) VIVYN SN PITND NVNN NN .DND IRV 29D MNNININD
M2 NVYNNY DXNDNN DXIMYL PV VIDND 91D XIN D) PHY LIVYNN NI MPYY” D DINIVION
YN PNY DINTVIIND TWUND .DINTVIANT T DY 1D MIXINN NNNNN P N2 DTN XIN NI VIVNIN
TN NIND NIV IN DNYYY NRDND VAYNN NAD MK NNNNN PR D YYND 1NYNN D372

1Y PNORND NN ITH2 NOPPT S X9NN NN NN 1272 Fassihi nwa91 nnann n1o5na 7.79nN

S DNYLH DX NN DY IMDWYN DY (Arden) YTIN YTHD Y91 ,NMINNI DMNIYIYY LIVNN NP THY
NOYINA MTIND DXODNN DPN ON GN IMNIT DY VAYNN NI 78 PNIN NMYA DY MTTHINNNL MDY

Luca Enriques, The Law on Company Directors’ Self-Dealing: A Comparative ;(Curtis J. Milhaupt ed., 2003)
Luca Enriques, Related N1 MY M»THA ©NNIN OV OSIRNYN MY .Analysis, 2 INT’L Comp. L.J. 297 (2000)
Party Transactions: Policy Options and Real-World Challenges (with a Critique of the European Commission

{(Enriques, Related Party Transactions :19n9) Proposal), 16 EUR. BUS. ORG. L. REV. 1 (2015)

9y — DOMN¥N DMANHAY YR 2D PYNY M XY .71 win 99 Gilson & Schwartz (2013) nxn AN2mN N 73
02nNnN ,122 Mya ,0v ,2015 MWN DINNNA .DMAN-92 595 TIT2 NXIND — MNYIT MPOY PN NPOYN PPN MTIN
DIV ON TN ,NMA¥-N2 NI GRY 11, NIINR-NA NPN IBYYY SN NVIYYN HYAYW NPVIAN NRINT MW NNIY 0PI
LDINN DMIYVN NITIN-TN NYPAN Y'Y NNNDN NN DOPY MIINT YD

Melvin Aron Eisenberg, The Divergence of Standards of Conduct and Standards of Review in SwnY w1 7°

Corporate Law, 62 FORDHAM L. REV. 437, 455 (1993) (“it is widely understood that [...] approval of a self-
interested transaction by disinterested directors will not prevent a court from applying to self-interested
SV YN LAV N2 NNT DY ..transactions a “smell” test that is more rigorous than the business judgment rule.”)
Nixon v. Blackwell 626 A.2d 1366, 1378 17 .XWYN2 NPLIYN MYIOND 7MY YIN DY P MDNNDNN PONON MNYT
(Del. 1993) (“The court’s decision should not be the product solely of subjective, reflexive impressions based
Lawrence A. w2 n"p»aY .primarily on suspicion or what has sometimes been called the “smell test.””)
Cunningham, The Sarbanes-Oxley Yawn: Heavy Rhetoric, Light Reform (And it Just Might Work), 35 CONN. L.

.REv. 915, 983-984 (2003)
NY TN, 00N NYTA) (2007) AN NONWN YW NPT POSY 19 109,661 (2)2D 1O ¥ 13 XNANINFYIN 4377/04 Ny 7T
VAYNT N2 O PR DI TIT27) (MDY NOWIN) (1987) 236,225 (2)NN 179 TUN 13 V99D 614/84 Ny D) NI .(NNY NP

DIVIVIINAY ,NNINND TINHD NRYD ORYIY VAYNN N2),DINIVIAND 12 MNDYNN TIN PPN P09 NN PNAY D D95
("YU 21ND NN NNNN INDID 20D ,1)AY DI PNIYI KLY

:Item Software (UK) v. Fassihi [2004] EWCA Civ 1244, 66 1 78
Moreover, there is a constant dilemma in company law as to the manner in which the shareholders of a
company can monitor those who manage its business on their behalf. The [full disclosure — A.L] duty
upheld above helps to ameliorate these problems (often called agency problems) by encouraging the
provision of information on which proper decision-making can take place.
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PIINDD NN DY NPDIYI NYT NNNA DN 0NN NPOYN ONIN DY YDNN PP9NY \NNIY NPOINMNN
7. MYNI MPOY HY

NYAP P20 VAVYNN N2 DY NPNNIND NN P2 PN DY NIYN ,NIN POND PP )00
12 D27 DTN NMYOYIN NPINK D932 MOMIND MTHYN .NIINT NPNIY MPOYY IWNI NPINX HYD
YD), DY TPINN DIDNDIDA 1DV 19T NI NPNNINIY 1D NN IMNDT HY VAYNN NIV NTIVN
TANNN I .INDNN NMPINN NPIVPIT MNTI NPINK KD OPNN DN NIINA MY MWD ¥l
SV INPNNI 3D INT,NPIYONIN MIPON — MINNI,NPNDD 12T MIPON NNY 91D DTN MIVINN
,NPNNINA I VAVNT N2 TWRD Y, 1PNIP 59 DIPNI NPINK KD D>ANY INMN NPYWIN LIYNN N2
PNYI 2D IND PINY ONDON POIIY IWNRD DD NTNHY 2DVNINN MM NOINNN DY .NYY» OV NN
(7252) 172N NPNXY MPOYY TWNRI MPINN NPIVPIT NX NN IMNIT ,PNVON MOVOINYN HY
2T PN PV P DY DAYNN NI IO PNYDD NPNMIN NYY LAVNN YNIAY NNMN XDV NYyva
80 NPNNIN-MN NNNNY NN P ,NYYND MYV NPIVPYTH NNNINT ,IMNIT NN TPV

NOpN NMNOON 4.2

NN DNP DDPN DIWSNNI NMINNNIN YONY NININ DY PNY 3IPNN dNIINN DIVIND DI YN
NYOVYND YYNI NYNIN DY DD IN DY MINI DY IRNINN DY NS DINYY TWAND YNI2N DIVN D)
10V ONIN NN MIAPY U L,NIWN XY DY IWPNNY NYPIN NN TWRD DYND 92710 T .INK PNY DY
DYDY YN 127N 8L OYIND NN NNYIN NNDNI 1IN MOTINN YY Wawn NVOY Hya IUND IN
MDY TIOND YD DNIN AN TAN PT TNYY DIONYN NPOYY DITTS MY TURD IN 82 10w DINN
DYOMNN] DNPLY YAV’ 1512 NOR PTTS PYOIN INN DIVIN DWW XD NARD NN DY DYPNN MONN
IYONY 1Y OX PORNIN DI DY NV NN DN WK 82 /N2 NN PINND DAY NN PON [Dry—
SY NOPN NNODN ND MMV T292) 09NN NIN DIMY TINMY YYNI NYIND IRINN DY 1DV
AP 995 NNON I MmN

NOWIN NPANS M DY DNDN DINND MIVAN NINIIN NN HAPS 1N NIV MOOON NNONN
DNXY MIYPNNN 1) NN RYND TIY 9D .DPNMVIN DXTIY MDY PA NOPN MIYPNN NN TIUWN
MO DMV NMINIMN NNMD T DI XYY 201N OIN NN DY NPDYDIAN MOIIN ITH2 OYMINN

S9N 198 WY VP PNY VP N 7
S9N 176 W 389 Tind LoPY ,1YNY N ¥0
.72 v 99 ,Goshen & Hamdani a3

T N2IN .N9YOIONIIND NION 2WNI) 1I12N5 PHN NIN 2N DYDY HY2 KOPLI MININNN MDDI2 2D N PTN THNY 82
S9N 238 WD VDRV 19N INT .NINNXIYY TYNI NNIYIS HYP NIV ,7MNIN NN NI NIAND PINY

9¥ TN JOYN LOAVHN NP2 (PYN 7Y LAWY (1952) 889 ,887 1 T79 11N ) PMYA NPYWINY MNPV NYaN 100/52 mn &
191;(1957) 1618 ,1612 N> 779 ,YON '3 Y2 365/54 Ny ;(1956) 1777 ,1767 > 779 YN 2 DY NNV 210753 N7¥2 PN NoYN
IUNI ,NIIND MOPIT P2 ANMIND NN NYDIP OMINRN NN - INN MDY ;280 YA |21 W Y0 MOWP N7yl
SY MDD DINNNRD NN [...] DY OLORN DIVIRN NN NI 172NN DILVIN NN PIVNT WNRID THYND TIX NOPITN
YPPANA MYIN DXODN OND /) 1AM 610/94 N7Y /172NN DIVIR NXIN NNNY NINRIN TAD2 TN DIVIR DY PP
.(2003) P92 NOWIN DY T PDAD 74 109,289 (4)3) 179 ,NPYIIN NN P12 PIOnd

NP9 919 IN LW DNAY DMWPN NN MYYN NNIDN NN HapY NI9NN YY NaNTNa PI2 1Y MNbwn 7ina npTa ¥
NV Y02 NNIN NIV NPON ,TPNSY NPDY DN 115 DYV NMNDY 1272 1T HH52Y ,INNX PNY JY NYAVND wun
1073,1070-1069 ,1064—1063 ,1060—1059 »¥ 715 MNYOYN PIN P72 YINN NARNN IR .HINDYI INPRY YN ¥
(1996 ;MY NNTNN)
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PIN DAY PN TITN ,OITINN P2 MRNNN ODN> ¥ UNRIY Y ToN 8555555 J0IN X NINYN
NN PIYNSY MNXNIND SONY IN MYYND NN INIVND DNYPN ORNIND DY NPOY PNNY NN

.(at arm’s length) V1T MNVND NN XYN DDA DY NPHIN MIYPNN DY NNDND NMININ DX INNNIND

oY WY (adversary) ONMIYY NPDY HAPY 1N ININN DY NPNRNY NPOY HY NOININ NIV T80 9995
NN MYSNNI 19379 J7) ANPN HIHY ,7IMIN YT MIMD NYPON NONY NINY NPOY NI . MN
T2 OWD .29 NTHY 12 TNXN DYV, 1P DD Y NDDIN NNWY NPDY ,NPINK KD NINDN INYID
TNNINRY ,DONMIYY DX TORNIY 2IWAY N9 NPND NN MIMY ,TPWURY : DNIN MDY DOV
NN D1 PIONND IRNNIND DY ,TIY ; 1INV NOPN NNIDN YIAIDY 1NN XUN DD MV 1D NV
92 TPOR NYPN OMNN YT DI DY KON NN NNY POY NMY 1991 INIVNY WP 1D NN 1D
8¢ (fully informed consent) X9n "5 YW D02 DY WYY MIMN NNODN YY NN XY INDNIY
IMOTYN YANN INIMNIND DY IND DX F7PWYN N1NIND MIVAN TNV 9II) IpYRn Xin XN NN
MY IUND TIOD ONNINND TND NN XWND TN YW PO DY MMIN NN TRyn XN Toa .y7Na
MVLAVN NYIYI DI DY PRIND PIN XINY DY ,NDIVI PIND PTN DY ,OXIDNI DINMPNND DININD
DY MIAYPNNNI NOVIN P29NY MNIIN YONPY DITTND JWAND PTN TD .D¥PYWI DXTTY P2 PN
TNH MNNNN DY ONIINTD TOMA YD D) TANX TN INDNN 1N YNAY Y5210 DNNNI NX DI THIND

RO

DMY 0N D NYNYN NPR NID DT WIT OINNVLNL DIYAT 1DIP IRNNRM MM D NYIITN

TN DOV o207 .NIND DYTTXY IWNI TN NN TMINOXND NPN T NYIIT .0NMDL IN DTHYNI Y00
,NOPN NNODN YWD NN MIWI NI0N , 0T WA, TN MINIY TWND .TINNDSY DYV M5 2w D Do
NN IIRY Y NN ININND IN VAV TN PMIVAT YNNI NN DIPY ININRND NN 71391 PTD
TIPN PTN .90 257 PNIYN TIRND NINY MM 12)TH TWUNRD NNT DMWY .10 1PIyN nyswny

PN TSN 5Y NYIYAN UOIN NN I¥NT WY PN, WINM T8N DY NTNPH MY NIMONNND ,MNNDN DXOR MoIyna 8
IYAYN DY NOINN )X NIND A7 MNIIND PINN TN NN TNIOND X520 X ,251 DIN NN NDXNY MZHNN 13 NP
Y00 PTY NPNN DT WHRYNI TN K

: Novoship (UK) v. Mikhaylyuk [2012], EWHC 3586, 83 (Comm) ,5wn5 381 86
“In order to avoid being in breach the fiduciary must show that he gave full and proper disclosure of
the nature and extent of his interest and that thereafter his principal gave his fully informed consent. It
is not sufficient simply to disclose the existence of some interest or to say something that would put his
principal on inquiry. Nor is it enough to establish that, if permission had been sought, it would have

been given”.
,Mothew 03 W1 .Novoship (UK) v. Nikitin [2014], EWCA Civ 908 17 .0NX DYYvNn 7wy mnvn 1 poo
“A fiduciary [...] may not act for his own benefit or the benefit of a third person without the) 18 1ya,39 wrn Hyb
Crown Dilmun v. Sutton [2004] 1 BCLC 468, 137 (Eng.) (“For a fiduciary ; (informed consent of his principal.”
to escape liability to account because of breach of his fiduciary duty he must show that full informed consent
has been given by the beneficiaries after a full and proper disclosure has been made.”); Commonwealth Bank of
Australia v. Smith [1991] FCA 375, [81] (“Not only must the fiduciary avoid, without informed consent, placing
himself in a position of conflict between duty and personal interest, but he must eschew conflicting
.engagements.”)
M N9Y POV A9 WITN POMSIN YTIRN 99 AN ONNNIND P XINY NN NN NN W NMDAY PYUNI vy Pr ¥’
AWAN) MDA DYV PRY PY0NY PR TINY NIN .MNIN-II-IND Y 1D NN ROW LIYNN N2 NN SIP 292 TnyD
NN YIND NN ITH2 XIN NN NIV 792 7 (Nirvana Fallacy-2 n15mn 15990 1) nyanx 5955 ayo
.(1992) 827—824 2 775 DN 1112 7977 AT INOT INT V9N VAYNI MINN NN MVITN

MY IWARNM ,PINY 267 'DY D) NWN .1962—275UNN ,MONIDIANT NPVAYNT MIWIN PINY 48-47 0 Swny N B
PYI RO YPTND VAN OX TR IINY NIY MLINN YIAPY NYPNNND 1M OTRD 7MLINN NYIAPA TIINY NNND VIVYNN
VMO NI DY DTRN DY 1MW MOSNN 2P 90X MVINNN NYIPA THIN DY .DIINIVIAN 17 NN
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A9V OONMINN DY NYNI 1YY NAPN NNODN WD MWD Nt DYDY ,NNDHD NOVAVN MAIVI TINNY
NN PYV NN NNODN YIND YTIRND PINND DOIN WA YIYNI IN MDND PINN IPN THINNN
D), N9 N2 TINRNY 1N D MNIND ¥ ,N9PN NNIDN 1N TIRNNY NP 1T ,1PVNID .NPVIVN
PNIPIYN DY OLIPNPN DIV YN INNNIND IO PNNNI ,NPNNIYDII 1NNV NZWON NN WX NIN
NYORY 12102 MND 1N TR, 1NN DN NIYY-YUNN IRPDND IRND DINIX NMY VIV MOLIWL NN
SV YN NOWAY MNMIN-TIRNN DY NOPN NNODN YIANID 1NNND TROND 193 IUN DMINN WNIAPD
TUIND PMINNNY TIA PORIVID PTN O) PMIAPYY PYNIND PTNIPONDN 12¥2 ,5UNY AOY INNINND

20.1PN2 ¥YapP» 172NN BY NVPIT SW DY) NPOY

POV, THIHRND NIV MPOY NN DY 1IN NPITH NITOXD DD NV DWW NPOOIN NNIIN

NN RWN DY TIRNN DY NN NN PIND NI NI T NNODNA .NPNDN MIINA 12YTHYD
TRPN THYN 1N ,N2IVI 27N NVIDY HYI TR L DPRNSY DINOVPIT DY DTV MYSNINID INNWY
YTHINN DYNN HY NOIDWO DY NAYN) N NYOIIT I2.00N-KD NN OOYI DY 21 HY NYTYN NNooND
NVOYN SYa5v NI1INN S¥ NPOYY WK 3. (OECD) mMn>a3) »5555 N2y Pndws 1NIND 29 Sy 22010
192NN SY NN NN PIND NIOINY ,NIDN TPTIND NYIITOINIWIT MIIND PIN Y N2 PNY v
,T2 1) T2 P24 RMPAN NTYY DY DMPYA2 YMIND TN SN0 N2IN MNTI PRNNY NN XWN D)
N2WAN NNA DY PONNM MNNNIND NNXHD XINN NN NYAPY TID 91NN PTN : NN NIN DTN NIN

IVY-YVNN RN PIIRDNT NIHINN NDAN NN IIXY DONDIIIND VIVNIN YNIAD XTI THYY XN DY TID 8

PINA JON) (1949) VININ VMW DWW 1T PAY 67 10Ya,57 2119 1959 13 10rya YN ©9WNN N2 NN 247/47 N7y N 0
N PIVINI P — 10T ,TINN DN Y NP 112N DY DNIND MON 9N 19N YD HION DMP YYNIND D2IPNN
T NPVLID NN .(”NIINTD ANPNI NNT IMNMNNY INN DMP 12-ON RIN ,NI1INN OT-DY NYYIN NN — PPy

2NN PIND 271-270,255 /0 NI ANNN PTN PITY 2T HY Mipdya

Lucian A. Bebchuk & Assaf Hamdani, Independent Directors and Controlling Shareholders, 1651 nppob °!
(“enhanced” independence) "N712aNN” MINNKY DY DNVPPTY DY ©annpn U, PA. L. REV. 1271 (2017)
(independent) 7O»NNXY” DYNIVPPT P2 MINAN NINNY VAR INNIT DY PTI .MYNI MZIYI NN NN TIPIN ININD?

JPNONN NNONN IO NINN NTIPIN TR ,HNIYWIA D) N1 v 79 (disinterested) 70Oy X577 aY
15992 DOYM XY NN S9Ya YPa NYWRY NYITN MISHN NMININ .MNINND PINY 275-269 'D2 Py MmN SrIwa 22
LR 11.1 Related Party &~ .Financial Conduct Authority-n Dyvn BN DP9 PN HY NDNI2 12¥2 WIAPIV DWIN
D) MANDN INYT NI D WON Twnna . Transactions, https://www.handbook.fca.org.uk/handbook/LR/11/1.html

,OECD, ;74 w'n 9y5 Enriques, Related Party Transactions WI DYINK MPTN Oy NPPOY ANNDT H¥ P12

RELATED PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS (2012), available at

.https://www.oecd.org/daf/ca/50089215.pdf
Assaf Hamdani & Yishay Yafeh, Institutional Investors as Minority Shareholders, 17 REvV. ;0w ,0ECD N1 %
FIN. 691, 692 (2013) (“Financial economists, legal scholars, the Organisation for Economic Co-Operation and
Development, and others have urged lawmakers to subject certain self-dealing transactions to a vote by
390 ND ,2011-N"YWNN (16 'ON NPIXN) MI2NN PIN TV PPNV RN ,¥ap Nann pin “disinterested” shareholders.”)

— DOVNI NI NMIND DY MNPN WOV SV 7217-NNY NNNA PONDNY ,ND) IT0N ,(MIANN PIND 16 'ON NN :1oN9)
NVONN I WP, TINYHIN AR PN 16700 NN .PIND NPPPN DY MININAN NINND TR )PIN NIDIND NIV DY NINNIN
DNOVPPTIY NDDN IN-NDN JT) D) PPN INKD .WPIANNI ,2172 apNN DOV XoN NYINN YA DY N¥Ipn
PIND .OMON XD NN SHYIAT NN YTINND DNMND MONDNY INND ,NVIOVN YD DN TN DINNNY P> OPNYONN
—VMYNN ,NNIND PIND 245 PYDA PPY NPXNA (7NPNDMN PINY) 2013—T7YUNN ,NPTIDIN DINNYD MINNN DYTPY
—VMYNN ,MNANN PIND PPY PPN 92,90 N7D ,2013—T7YYUNN ,NPTIDIN DINHNDT MINNN DITPD PIND 24 /D) 1999
.NVYDVYN DY DY INYIVNNI DPNYN DINOPIPT DY DNMINNNY NNLIND DININN NN TV PN (1999

151 W NWAT NYIAPAW 19N 2D PP DTN P9IV .NPIDIN PN JPINY 19D ,1999-0Mwnn MmN ;N 117 1o %
TOINY WUN v WNN DY PIY DNTIN MIPYY IX DI PR DOYA KXY DOPOY DIYPNI .NIN TIT NI12D Ppnnn
TPNIYN N TONTIPI N INIINA 2PV, DIV TN TIV SMIINNN
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NOPN NNODN Y TIARNNY NP VAN TP YT, NYT P DINNN YT IYNIN NN NYINN
95 5NMIYD-INNNY T8O

IMNVOM MARNVYN MM L)

PINIYIT VIYNT DD NVNHN YNNIV DNPNN VAYNT MVIY 217 1OV PIONND PTN P
DV NINK DY NDIVD IN TPNRY NPOY PYWIND 1N OX NIRYI NPIDNN NYIVI INPIINND PTD P
T2 DY YN OLIRND PTN LININID MPINT ADANY YMPINT NN NPOYN TWUND 172N ININN
SV PTN D) DN LMD MNIND DT NN NNT NNWD .Y DPANRHDND NP 1Y NHPN NDOva
NV N NTNIY XIVN AR PYIND T 172N DY NPOY DY NIRDND NMIPINA PANDNY 0NN ,INNDT
SV MYN) MPOYI 1ITHYI NIPIND MPIN 90 1IN INPIIIND PTNIY NTIVN NINY THHI M2
P2 WAN MIXINN DY NIONN MNNANN DY INVDMN SNRNYA MN PNN IT P9 .DINK OININN
NV P2 NNN ININNRD NYA XN 12 TWUR PORIWD PTN DY IMNNAND NN DD VIYN MLV
,NIVY-YUNN NRNDD TPYNRT 2220 NINN DY NIAXYNTD IMPNA NTPHRNN PIIRN PTN NPPD .MYIN
DNV Y12 OPONN YPHRN DYDY NNY INT LOVYNN SNIAY NYIONN MDWYNN DY NYIANN N
N2ONN TY NIVY-YUNN NIRNDN YXNINRND DY NIANYHRN NMPNA NPINNN ORPIIDRD PTN NPPO .NVPNN
SV PT2 MWD NIPINNANT DY MINNID DYN NOWNNI XYL MNDTPNRN IPNNN NIND DIVYN IRNDN
MLV I NMINNN NPPNN NTRYN DX IMDIINM DY MIVIN JNY 19N TUNX ,NININKRD DY MNRIT
D2 pnn vavnNn

MM OY NMDYN IN PONNRN PTD .1.)

N29DN MNNONN .N.1.)

SV VPN NN DN TONN DY LIVNN YN NOIWNN NHTTNA T2Y DINNNND YINI DINDIDA NPV
SV TYOD MIPNY NN DN NVHY 113 NN NIVYY-YIVN RN ,NIVY-YAIRD DIRNDD D DMINN
NN NNPY NIVY-YUNN IRNND NIINN TY NIVWY-NNNun Nnnn nown %.(bill for account) pavn
TNO HY INNND NAPNA THPNA ,NNPI0Y Y NPINIVPITN NPNVIVN NPNIND 179 NN NDID WD
NN NNY LAVYNN YN VNN B NNPNA P7.NIVY-YUnn INNPN DY PWRIN ¥272 (Eldon) n1oN Mooy

LDINNIN DY MYN) MPOY 1272 NPIVPITH NN HIANY DN NN OPPONN YHRN NONOD D) ONYT
PONTIN MYOYS TND THY ,NNNNXIN YDN DI JIN) ¥II 1AV 1747 Mwn DTPM PT P2 72D

(12.9.2010) NPN NVMWN SV NPT POAY 2 D9 ,NOYIND Y72 YIP 1 MYTPNN DY — SNRIW NP TN 2438/09 N7y N1 P
TPNNKY NN NN P2 NPVIANT YTYN 192N 01NN DMNND DY (7Y — MIINN PIND 275 GPYD 297) NONX DINYIRY)
TPNPIN OOV NIIND NV DY 'DNNY’ DIDIVIR OPXR TYUN NPOYN NN DOYWNR DDIVINND DYV NINY
MYIT NIOX NINTA 4 WD Y0 PR-DYWNIN NOON NINDNI YN NIAND IW MIPIHN IWIDT DI 992 PIVN L("NINID

2T 999 1912 I VYA 12 DANYHN DI NVPPTN MNNYY NN TN, JNNI XYND TONT YIND OINPIIINRD PTD 0

.249-245 mya 11 wrn 989 MNIMIN 2T VY N %6

Rohan Havelock, The WA WD %272 MOAWHN NPNVOWA NI TINIPRD PNPNO8NIT NOYT S Ponnn mnnd o7
Rohan Havelock, Conscience and Unconscionability ; Evolution of Equitable ‘Conscience’, 8 J. EQ. 128 (2014)
Michael Macnair, Arbitrary Chancellors and the Problem of ©) WA ;in Modern Equity, 9 J. EQ. 1 (2015)
Predictability, in LAW & EQUITY: APPROACHES IN ROMAN LAW AND COMMON LAW 79-104 (E. Koops & W.J.
. Dennis R. Klinck, Lord Eldon on ‘Equity’, 20 J. LEGAL HIST. 51 (1999) ; Zwalve, eds. 2013)
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NNYY) NYIIN DX GN NPOYY 921N P71 KD 39 DY),y 10 PNoNY NMd v yaxiow 7o by (Hardwicke)
York Buildings Co. nw192 01150 12 YW 1377 P03 8.9 17902 TN M 1NN 1NIY

Y2 DYLN NN PADN L) NIV YANID HYAY PT TNYA POYY NN NN NON v. Mackenzie
:VNPON YT DY MINYN NITYN DY 12OV NYPIN

The danger of temptation, from the facility and advantages for doing wrong,
which a particular situation affords, does, out of the mere necessity of the case, work
a disqualification; nothing less than incapacity being able to shut the door against
temptation where the danger is imminent, and the security against discovery great, as
it must be where the difficulty of prevention or remedy is inherent to the very

situation which creates the danger.”

NITO2 MYNM NYWIAN D990 1IN MINRNINN DN MIVNION YT DY NPLIVNIN MIOVNN

MY .0VN TY MNINONI DXIDINNNN ,NIVY-YUNN DIRNDD TPYRID PNTON TN NIRND PTOPOS HY
DNNI NIYNID TPVID NNNNID PINI — DIRINNIND NV POy Bennett!?2-1  James!®!  Lacey!'"
NINN PV MDD DMIPY IN DHSYI NNNNIN YDIIN IWIT IWX — MINKD DPNYA D)) NVIWII
Lacey yy2a .n1n919 miyv 95 XD MY P33 201 %27 173919 17902 )N, NMDVPMIIN 11NN

DN NOYNY KIN INTIWNID TYPD INNNIND MY YINY Y09 YT DY 1N D PNTIOX TN ¥ITH
: VAVYNN N DV MM DY

[The trustee] must according to the rules of this Court be watched with
infinite and the most guarded jealousy; and for this reason; that the Law supposes him
to have acquired all the knowledge a trustee may acquire; which may be very useful
to him; but the communication of which to the Cestuy que trust the Court can never
be sure he has made [...] though you may see in a particular case, that he has not
made advantage, it is utterly impossible to examine upon satisfactory evidence in the
power of the Court, by which I mean, in the power of the parties, in ninety-nine cases

out of an hundred, whether he has made advantage, or not.'"®

“no Court is equal to the > PION TN P¥ NNN James NYIAT NYI NN NNPYI

,)IN)M 104 examination and ascertainment of the truth in much the greater number of cases”

Whelpdale v. Cookson (1747) 1 Ves. Sen. 9, 27 E.R. 856 (Eng.) (“although another person being the best w1 %%
bidder bought it for [the trustee] at a public sale; for [The Lord Chancellor] knew the dangerous consequence:
.nor is it enough for the trustee to say, you cannot prove any fraud, as it is in his own power to conceal it.”)
.(1795) 3E.R. 432, 446 *°

.Ex parte Lacey (1802) 31 E.R. 1228 1%

.Ex parte James (1803) 32 E.R. 385 !%!

.Ex parte Bennett (1805) 32 E.R. 893 10

112291228 'ya,100 v 95 Lacey 1%

.388 /0ya,101 v 995 James 1%
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INIVN NIDNA DI 19N PT TIYY IN YINIT 105 “out of the reach of investigation” NN ,0y0ON
PHNN PNNNY NI NYTY PRY NPRYN MY YWN NINYHN YT OV NI MND NN ¥
NP9 PX 0) DY 1YY 106X M5 NOND W MNY DTN NAINA TN RPN D0Y MININ NIY WPV
D231 DX SN 7NN I INIY NTIVN NNNRD — IRNNND YNV I NN DPNIN NPDY DIV PRY NN

107 y 11321 MPND WYN TINND NNT QN — PHNY NPOY PYWIND 121D NN NINN

PIYN Y YWITPNY INRD ,NODNN IR D9ONY 51D vavnNN N2 PN 725 Bennett nwaoa
LYUNN OPYNN YNNI DY) I8N NATYND NMVIN — DYDY DYI91N DMINN MWL AWNNNIA 108 NYNID

“all the rest of the 2N NMYND D270 280D HY Y TYD2 YN MO ORNINIY NI, NTIN TND N

M1 NYTY ,mMNMN N9 NPNY MNDY MHaownn . world may be ignorant of that circumstance”
VTN D99 NOO NPYNIN TIOTINID — MNI XD ; MYNNN DIVYD MDD NN NI ANNY TY 09NN
,ING 110.9)9772 D) NNMIN DINNNND) DAY NYD DY NPNNPIAL NNIN ONNMIAN VAVN YN TN

for the Court can with as little effect examine, whether that was done by
making an undue use of the information, received in the course of their duty, in the
one case as in the other. No court of justice could institute investigation to that point
effectually in all cases; and therefore the safest rule is, that a transaction, which under

circumstances should not be permitted, shall not take effect, upon the general

ow 105

:389 nya oW NN 10
[TThe trustee or solicitor bringing [an asset] to sale may have a great deal of information [...] So there
may be a great many clandestine dealings, which may bring it to a price far short of that, which would

be produced, if full information was given.
STINY INMIND ,TYVNND

[T]he trustee is bound by his duty to acquire all the knowledge possible, to enable him to sell to the
utmost advantage for the cestui que trust, the question, what knowledge he has obtained, and whether
he has fairly given the benefit of that knowledge, to the cestui que trust, which he always acquires at
the expence of the cestui que trust, no Court can discuss with competent sufficiency or safety to the
parties.
“even in such a case it is so difficult to be sure, there was not management, a difficulty, that :388 nya ,ow %
POINN PTN PO NN NIOND PTOR TNY NP 752 .might exist in a much greater degree in many other cases”

MINK) MM INT ORIV D), 010 TY Nyya NN ,Keech v. Sandford (1726) EWHC Ch J76, (1726) 25 E.R. 223
13484~ (110 S1INN) NN ; (MPNN-NIP NVMWN) (21.10.2013 1232 DOND) H7YA Y97 THININD 3 V22 20136-09-12 (XN
.(Apy VMWN) (17.12.2013 1232 DDNY) 99V 3 NIVIN 03-09

NN ONIINRD W7 NP0 MNa LI have repeatedly thought upon this subject.” : 898 mya ,102 wrn 9y Bennett %8
DY NDDIN ,NTIVIN NN NYDAY INPID YD NNN NN PTIOX TND NN TIND 2T .00 I ,TOR NWVY DN

“[M]y judgment [...] goes upon a principle, that does not : 71530 57332 %9771 NYVLN DIVYN N2 PRI ,DNVAYN NINIPY
.897 mya 0w .affect his honour, integrity or reputation.”

.ow 1

“He is the person to collect particulars, form conditions, advise as to the price [...] Under such : 898 rnya ,ow !1°
circumstances the safety of mankind requires the Court to act upon the general principle. It is clear therefore,
PNYA NNIAN NN IRIYN IPD PNTIR TND YW NON PI2TY Iywd 10 .that the Solicitor cannot buy for himself.”
MINRNIND 2T DY NYPNN NYNN IR DN TN aon ov .Parker v. McKenna (1875) L.R. 10 Ch. App. 96, 125
“the safety of mankind requires that no agent » P32 NN NYND HY NITYON IR NHPPY MPAI PR PV Y51 NN
1IN WX ,MN% N2 NP3 v NpoY .shall be able to put his principal to the danger of such an inquiry as that.”

=79 mya ,11 v DY MININN M¥T VY INT ,NMNX NNDINRY NAYY YITNN JDYD NNTD NPT NPINVIN NHIRND NN
.85

22



principle; as, if ever permitted, the inquiry into the truth of the circumstances may fail

in a great proportion of cases.!!!

NINY ONYID NPNNINN NXIOX YN 1IN NPOYN 191N DY VIVNN N2 DY INPISL NININD IDIN
N2 DT VAVYNN XNIY MLV MPOYA 1N TH ,DXIPNN N2 ,0MNTIN DMIPNA KDY N N2 NN
SV MININ DY NYIN) YN M MINPNIND YN VAYNN N2 DYLN MPIOI NONIND IOIN NNV TI1T
P90V, 1209 DY INTHYA 15990 DX NIIAND T 2IN . DO¥2D MW YN INNNIND NNIYD VOVYNN N
TN INXITN,TINNVPN-DITIOVN NNPNN P2 NYPN NYDYS DY NIV NDIOND DTN NN NV v
MZIYON MIY2 MNDNN PR DIMX NTONR TND DY PP H2.05YN 1) 1DY PT ITD PYOY
MHOOVUNN DY NPMYY NN MIAN MOPWN 1N TN ,NIIN-II-INDY N-I2-IND YT 7272 DY TNN
N2 PYIVON MIVDNY MIOVN — MRNNIN YONA DIND DIDY NONRN DINDN NIYN MIVON YNV
.MMN NN 9D NPOYN DY MOV XN HINIINN NIPONIND IRSIND .NIYND 1IN MINT

Aberdeen Railway Co. nw192 nn»n 125NN MYNNA ,NYYNI ININRM ,NININ NINNN

amy D) NV AT M99 NIINA PNVPPTN 7P YP»oa TN 7D ow v, Blaikie Brothers
TNY Y913 ,0XTNON N2 5IIIT NN IV NN MPPONY MIAYIN 172NN NPT NINH IYN MANva
MY DY YIAXN NNT INMWYYL .NIINN NN 290 DIVX2-NA NN NPOYN D ¥ap ,(Cranworth) NP
DN NN TY NORYY MPAI DI PR YD DOWON 1D DY), 71NN NN PN 11O DD DY NDYNN YPONN YN

: DINN DININ PYNY 1M 7PN ONX N, DN PN

A corporate body can only act by agents, and it is, of course, the duty of those
agents so to act as best to promote the interests of the corporation whose affairs they
are conducting. Such an agent has duties to discharge of a fiduciary character towards
his principal, and it is a rule of universal application that no one having such duties to
discharge shall be allowed to enter into engagements in which he has or can have a
personal interest conflicting or which possibly may conflict with the interests of those
whom he is bound to protect. So strictly is this principle adhered to that no question
is allowed to be raised as to the fairness or unfairness of a contract so entered into. It
obviously is, or may be, impossible to demonstrate how far in any particular case the
terms of such a contract have been the best for the cestui qua trust which it was
impossible to obtain. It may sometimes happen that the terms on which a trustee has

dealt or attempted to deal with the estate or interests of those for whom he is a trustee

.900 '1ya,102 wrn 9y5 Bennett !

oyLVr NN K93 Lacey nw19a NN 719 S M1y N Ipan (Edelman) ya5TX 79N 70 v ¥ ,00pv N 12
NN .N2NNI0N 0N HY DOIYIAN NINY NN NNNXI DI XYY 7NONY”7 5197 1PN VD MINNID PINI 0T

Holder v. Holder [1968], mapya ,»09wn 7290 55 D)MONNDN NINID IDI1D RIN PN )FTION TNOY DONYRIN DIOVYPN
James Edelman, The Fiduciary Self-Dealing Rule, in FAULT LINES IN EQUITY 107-118 (Jamie w~ .Ch 353
DVVNN YV T H-NN2Y (Edelman, Self-Dealing Rule :yon9) Glister & Pauline Ridge eds., 2012)
Matthew Conaglen, Fiduciary Duties and Voluntary Undertakings, 7 J. EQ. 105 17 19978 Y8 0107 TH
.(2013)

.1 wn9y5 Aberdeen Railway '3
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have been as good as could have been obtained from any other person; they may even

at the time have been better. But still so inflexible is the rule that no inquiry on that

subject is permitted.'"*
19912 PINY XODY MPATA PXINN OONINRD PTN 0PN TV NIVY-YUNN NIRNDN YNIN IND
Aberdeen n35n2 YMYNY NON H65590DINN P10 — 1Mo 5. Aberdeen Railway 7 poaa nyapv
17 anpNa Yy 079N DY NOR NNSYOWI 109NN MIPIM MNT TIND M )N Railway

MYN N W PIRPPIINRD PT OYNIRN PTN NN NAWN PN NTIPY NODNN DY NNPN a0
2PN MT NONR DOVDN IONIVWN PTN NN DI DTN

v Fair Dealing .2.1.)

10 OGN AUR PININD PTA (MnD mdmnn”) fair dealing x2w1nn 9272 YN DY PON YV NPDY

NN RNMN DX (Megarry) 1 0rsn po 020 Tito v. Waddell nwisa .an» many madwin v
ST ONINN DY OONN NNMINNN YD

(1) The self-dealing rule: if a trustee purchases trust property from himself,
any beneficiary may have the sale set aside ex debito justitiae, however fair the

transaction.

(2) The fair-dealing rule: if a trustee purchases his beneficiary's beneficial
interest, the beneficiary may have the sale set aside unless the trustee can establish the
propriety of the transaction, showing that he had taken no advantage of his position

and that the beneficiary was fully informed and received full value.

... [T]hese rules, or either of them, apply not only to trusts but also to
other cases where there is a fiduciary relationship, springing perhaps from
agency, or partnership or membership of a committee of inspection in

bankruptcy''®.

»y5 Keech mwiaa p1n %poaa No5nN YYW MR DX TN 0¥ ,00TN9N 12 (NN NWXTN) 471-472 mya ,ow 14
.101 v 95 James-1,98 v ovo Whelpdale ,107 vn

PAUL L. DAVIES & SARAH WORTHINGTON, GOWER AND DAVIES’ PRINCIPLES OF MODERN bYwnY A '3
GRAHAM VIRGO, THE PRINCIPLES OF EQUITY AND TRUSTS 497 (2012) ; COMPANY LAW 561 (9th ed. 2012)
INT MR DIURNY DAY MM NMINIIYA LIYNPN SN ,NYD NYN YTNHN NN NOONN DY NN (VIRGO : oY)
Regal (Hastings) Ltd. v. Gulliver, [1942] UKHL 1, [1967] 2 AC 134; Boardman v. Phipps [1967] 2 AC Swnb
.46; Guinness plc v. Saunders [1990] 2 AC 663; Sharma v. Sharma [2013] EWCA Civ 1287

.Consul Development Pty Ltd v. DPC Estates Pty Ltd (1975) 132 CLR 373 w16

NN 5Y NTPYN NPR INDHD MM 2D TPRPIIINN 129NN Mpnny ows M7

MINNDN DN’ 1I¥N DX NN DTSN PN oW onon Tito v. Waddell (No. 2) [1977] 3 All ER 129, 228 18
:241 /Mya,0W DY INT .DNNTI NIYON V12N NN PAY JOP IR DY PIAYIN 2 NIHNI NN

As I have indicated, counsel for the Attorney General took what I may call the orthodox view, namely,
that there were two separate rules. The self-dealing rule is (to put it very shortly) that if a trustee sells
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D799) DYV MW TTH DN NN NNNY — DD ININND YVAVNT TOVWNN ,2ININ LY 13 HY

INNININD NYRIN YNIND : DMWY DXYININ NIV DINY DT NV NN — HITNN DD HY D9y M)W IN
PON TN 1O MY NN DI TIN MOON DY PHNNTD TOWNI TN PRI NIN .1PNNY NPDY Y8IN
POYN NN NINN NN TY NN NP PRI ,NDIVON P2 DOYNND MDY MINID MIPN INION IWN ,0TPN
120 YNIVOND YDIIN DII NINN P W NIN WX POV 10W NN DIN HN9 ININKN MW ¥NINI
MMNI DIWAY PHY 1T WK [ (fair dealing) NINN MOMIND DY ,NNINIT MY PTI IXR NN ONNNIND

MONMNN D5 YI9NI NNYTN ,NIWRIN DD TN .MM 2990 YTHYN NN DXIDN IO (propriety)
DN NPOYN MNIN ON NS LAVNN NP NX PN MWD HHIN NDN ,NDIYIN DY NPMNND NNIND
N2IN NIANT NAPINNND OXNANT NN IINYD MIYY NPOYN DY NN NNN 9 (fair and honest)

LDWINYN I NI N NININ DTANNY ,XPY XT I9W PNIND

NINDD NN, NIVY-YUNN DRNDD YD XD NN APOYY ,IMONNI LIVNN N HY NPIDNA
ND 1T TIDM DY INNYI 129 DY G ZLINNIN DY NIIVAY QWXL MM DY TIDMW M2 MMONMNN
955 P2 wnn HY H71an PR S (Finn) o o 7970 X119 11901 .Ma7 DIV TYNa 1NN YD 190N
PN PTHIND MPINN TV MP) PRY YNNWN TON 1227000 MOMNNN 59 1PIAY NONNYn Npoyn
(Shepherd) 719w NNT NNIYY .AWPNN PIRND NN ORNNIND JY NYN DWININD MW ,TI9) PVAVN
SOV PTYN IMD OY TTINNND NARY ,NPNYY MPOY DY 59 : NMITI MPIVPIT YNYA 11 TH D DN
PIVOVNY 9N YYN DY TTINNND MNNINRY PRINDND 7131 P2 MPOY 1272 591 ,1INN 2990 INININD
MOMHINNN Y95 YW 1ITHA MNNMINNN PNV NINID NYSN N DY 128NN v nnd (influence)
124 7955390 PINRD N2IN DY IYPNN IPNN P2 TN PNRNHD NINNN

the trust property to himself, the sale is voidable by any beneficiary ex debito justitiae, however fair the

transaction. The fair-dealing rule is (again putting it very shortly) that if a trustee purchases the

beneficial interest of any of his beneficiaries, the transaction is not voidable ex debito justitiae, but can

be set aside by the beneficiary unless the trustee can show that he has taken no advantage of his
position and has made full disclosure to the beneficiary, and that the transaction is fair and honest.

“During the argument, two agreed labels emerged for the two rules, or two elements of the) 228 mya ,ow w11

.241 mya 0w : D) WA ; (one rule; and for convenience of reference I shall use those labels.”

P YT NN IMNY DN ,INYID INYD) 125 MOYANY NI LJANI NI ORIDND DN NIDYSN PO INNY NnnTa 120
DMYN DN ,D2TN TYNNA M VAVYNN NIV NONR OYYI ,DMINN NMIRNINN YONY AWPIY-PNIPN MDY RN 1IN
.02 NMSTN 7272 IR NMIYVND NN

SNELL'S EQUITY 159 N7 .MNMMN >ON> 9y 97 D91 MNND MYNINND Y92 17 mnsyn npoyn Y95 30 » vy 12!

IUN Y9 NOVAYN NIIVPITL 12ITH PR VN D5 IR TN 5 .(John McGhee et al. eds., 33rd ed. 2015)
NN NN IN 291 DIN NN MYINTY DY ,IWNY — DIINN DOVIYN DIPNYHD NNDNDN NN MR MONIND NYI'T
DNINN IPNYY INRNININ DTN 990 Y9INIWIN P12

P. D. FINN, FIDUCIARY OBLIGATIONS 185 (1977) (“[I]f there is a difference between the two types of w22
purchase by a trustee, it is without material distinction. In either case if the purchase is made without the consent

NJINN 9272 MPIVPITH IR PO PIN 1Y 1902 .of the beneficiary [...] the transaction is automatically voidable.”)
NN PA 79I . MNIIN TV ATINN NVAYN NN Y122 NI NTIPI PINN KINY,DINIDNT N DM2PNN 191N OOTH
LMOIVDIN DY HOIDITIN LAYNN NP VNV 1IN INND

J.C. SHEPHERD, THE LAW OF FIDUCIARIES 156 (1981) (“The basic theoretical distinction between N7 !2
dealings with the corpus and dealings with the beneficiaries is that, in the former, the fiduciary’s power is one of

.control, while in the latter his power is one of influence.”)
ALASTAIR N7 1919 N0 ,ANY NTAY YINHD NN 92T Yv 1:mpavy 030 ,(Hudson) WO NNy whan Swnd 7o 124
HUDSON, EQUITY AND TRUSTS 625 (6th ed. 2010) (“The fair dealing principle is necessarily less strict than the
David Kershaw, The Path Of Corporate W2 .7mvT nuvia »yn (Kershaw) wap .self-dealing principle”)
Fiduciary Law, 8 NYU J. L. & Bus. 395 (2012) (“The courts of equity took a less-demanding approach to
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ANINNY NN9NIN O PN DY wasn Tito PT PO MNNN MOMINNN 99D DY MNP MONN
ND TTRD NN T NIY ORNIND INPPIY TIDD NIIND NYNOM MONMNN 12 ¥ RO TNN
YNIND RINT NDNN TID DY NDWIN GPIND ONIND MY NI N2 NN ORNNININ YT NN D900
P2 MMNN IO OPPNNY P, TINNN MOMNNN HDI9Y NPNISYN NPOYN D955 XN GMWYN >NI1ON
O119 NI TWRIN XY HING OINRNAN TYURD — DIWNIND MW SVIPN NINNY NN NNN N NIV
N2WAN GPIND NN ,INN PIY DY MIAWIN NYAVND NN IRNINND NDIYD 1Y DIPN — 1YY MmN DN
NV, MINN D02 IONNIND 1D INMY XON N2 DDA DY (TAY T2 IN YXIND) TOD DD MMNY XN
227395 NN NYPN,ND20 PIX NN DY TOWND DIMNN) DONINND

-NNNYN NIRNN PID DPININD NPPOAN DY PTPITNY PPN MNMIA IMPHNN TIDW TWUNI NN)

SY DNDXAN DY NAYHNNI NN INNYY TIDM N TID? YW M9 (Conaglen) 12)xNP ININ NIVY
NS MNHYIN NNMIND PN THIHNT T N THIDM PN TNPNY NN DNV 19IN DY) DY LIVNN NI
YT ONMNI NY-DDD NION WY NIINN IO 125, 1108Y10 NPOYN 59 DYnny N0 NIXND NINND
N2WAD INNOON NN NT Y02 DY 1N DN ,NDN N TN IN JON ONNNIND NI TV OX PN
L2707 P2, N0 T MYL LWITID NN N M) ROV TIY MPN NPOD THIMINND MMIN-IN 126 0ynn
M) KD UKD NIVIR XD TINDN MOMNNN DY I7X2 ONNNIN PAD M P2 NPOY DNV T PP
NPOY DNV PTOPDIT — THMD ,TPMNN NPND NINN NNON NOIY IRIN INININIY 0XN NI ND)
127 90010 XD PN 7NN YD GR VAYNT NP2 YT DY NIWIN KD N2 DD DY NININ DY NNIDN NYDPY
POARD NN I OPIYN T NONX DY DIW»D MNNN MOMINNN D90 INNP DY INNWIS
P PTNIY MRNIND T DY 1IN INT 2D MOYY PR NNT DY 128.0%901) 02NN DY OPD NYDIPNH
NNV 295 117210 MXIND YR INDD T .,MNNDN NMMPNI I MYLY HP MM ,2T YT 997N PN

Rbiap)

TVAVYN NMIND DY PPIVIN IN INPYIIND PTN .2.)

— 172N DY ORINN DY DY T NOWI 127 MNDT DY T2 IRINN NINN NPIVPIT 9D
NPIVPYTN .NONNN P NIN ,DXTYDL NOWIN 1IN NPNIAT ,PIDY ND NPN — MNINY NPDY 1Py

nan wap oy (Kershaw, Corporate Fiduciary Law :\9n5) dealings between the fiduciary and his charge”)
to “shake off the ) Y7275 ,7¥M20N1H YH251D IINNYND?” DI PN PYTY NN KD MOPIT YINRN PTA D PIAT TYnna
595 IMMNN 7O ,KIN NN MM MY INRY RON (Lacey nwiaa NION TN yavw N 1o norwNa obligation”
JONATHAN GARTON ET AL., 98X ,799 NNYT2 .465 /Mya ,0W NI .NPHSYI MPOYN 995 P9 90, NnN mMonnnn
“less ) MN PHNND TINNN MOMINNN Y935 MON»NN NINNY 1) MOFFAT’S TRUSTS LAW 439440 (6th ed. 2015)
STI9Y WNNY NNIYIAN HY NMNDIA PID NYVN YD (strict approach”

Matthew Conaglen, A Re-Appraisal of the Fiduciary Self-Dealing and Fair-Dealing Rules, Y3 no>pn nvpob 122
.65 CAMBRIDGE L.J. 366 (2006)

“[R]eferences to the “fairness” of the transaction, which are frequently contained in : 368 mya ,0w 9N N1 126
statements of the fair-dealing rule, are best understood as references to fairness being used in an evidential role,
.rather than a substantive role, as a factor from which informed consent might be inferred”.

.377-376 mya ,ow w0 17

R.C. ;114 maya,124 wrn 999 HUDSON ;112 wri 9y Edelman, Self-Dealing Rule ;115 w»n 9y5  VIRGO w1 128
PETER DEVONSHIRE, ACCOUNT OF ;Nolan, Controlling Fiduciary Power, 68 CAMBRIDGE L.J. 293, 305 (2009)
.PROFITS 29 (2013)

9y . PYY MYP 12TNYI IPOYA 1PN MSINI MINK MPTH YW DT NI PIMNITH PT2 NTPRNN 1% NTay %
MH90IY NPIDAA Y POIND YW TIY .0¥N 25NY TNN PR OORPIIIND DTN P IMNKIT DY PTN DY "NOIN0 YTIYN
SNPYIIND PTN DY AN»ND NYYND YTY0L THYN NPT W MNIN 2T HRIYI NPVIVHN
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NN DY NI9NY AWM KXY 7NN DPOYY TI ,NPOYN MMN NN )INAD VAYNN DA NN NPNIN
NN NN DXIMIYN T NONR NPNIAN — NNSY PWORND NDNY NTIVN HWA .IWIN 52PN )NINRN
MYV NND PN ,IIPNN LIVNN DI MINNIN MPNNNN DTN NMNX 90 MNITI NANIWN — XIONN
AN G — DIV N DN YN, NTIVN DMDYND IR NPIVPITN MNNINN RIND NI OM12NN
MNM 1919 INKD .7PDY NNPYAN DX NPIVPITN DY DM59IN INNNN MNP NN NDXNN 1IN N PYD
,OPN NPIVPYITAV THITINOT NPVAYNRN NYHIN MINPNY ININY DN TUNID NNV NPIIND
DY LAYNN NI YD JYOR TO ,MIYNN WX MNXDT DY NPID MININD NMNNIND NNND) NNOIN

NI MYINI TR MPNTL OIOND

DNDN MIN — OV INNDT .N.2.)

DX2ANN ,NYY DXRXNNND N2 NVIYYN HY2 NN 0N 172N NIWNN IRYND NN INRITA PN

— 172N 1YY NINRN NN NN 197 ONN MDY YYN TNYNN TWRD 130.75w Ndnn »yas No DX NN
DYTNIY — NN SMNN PAIY DY YUY NN INPN DD [, TPANY NPDY NIV DY TIT1 9pya
NVYYN DY IN NOPPTN D1 NYUNKIN DID0NI 1L NPINNRD 1INNYNY YT DNDON NY DMVYID
MY NP2 PTY DIMITA ,XDN N NIIND NIV INRD DD NOPN NNIDN 1DP D MININD
90 MNWN NIINN HY NAPN NNODN WIAID DNDN 2WN) WX DTINNND NN I1PNnn VIVNHN
IWUPNA OOIN .Y PYD MDA YA JPYND TUNR ,DNUN NXITNI MNHNN MY PN G , M0
D02 DY NN DY NOPN NNODN DYPY NN ,TNIPY NININ SR 17IVN 1IN NN 920NN YNONN
SV MVND KD YINOYY TPVDMMVNNIN NNNIND 29N YYNN NN 1IN — PP 99D WONT — RHN N
MNIN YD MNIND MNXNNIND D1 1ITH2 NP MINTD NPNN NIN NIYND V0NN IMDL ORNINND
N DY DY PHRD NN DX 97N ROV M) AWN» NN 1IN 299 PMNN NN OINN PN NPOYN

: 79 MIVPYTN NNIN Weinberger v. UOP nwa9a nnmn 12902 01V 177 12W D797 TIN)

The concept of fairness has two basic aspects: fair dealing and fair price. The
former embraces questions of when the transaction was timed, how it was initiated,
structured, negotiated, disclosed to the directors, and how the approvals of the
directors and the stockholders were obtained. The latter aspect of fairness relates to
the economic and financial considerations of the proposed merger, including all
relevant factors: assets, market value, earnings, future prospects, and any other
elements that affect the intrinsic or inherent value of a company's stock. [...]
However, the test for fairness is not a bifurcated one as between fair dealing and
price. All aspects of the issue must be examined as a whole since the question is one

of entire fairness.'*?

.Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939) 1 130

MY PN TR VYN HNA NIV MNTA PTIY DN HON TPRIN DV YW HNDY WITNY TN PR SNV Twpna B!
Ams. XY VN PTI.ARIVN DY PIRD NN NN DMP ¥ MINXINY ORNNIND DY P00 WX NIONN P 13 010N DY I
Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012)

.Weinberger v. UOP, 457 A.2d 701, 711 (Del. 1983) !32

27



NYIAY 0O L, TPUNRT TN DN PYND Y DRDNDT MMHINN NPIVIT DY NY MDY
oy 9955 NYN NINDNPN MPMHNN NPT [ (freeze-out merger) VPN NI Npoy Weinberger
NVYY HOHYA DY NN NPIVPITN ,)D DY AN 123, 7035WN HYA DY SWOIR 1Y MIVIND 172NN DY MY
TPNN NPNID DNDN DTN DYP NVOVY OHHYA PIAY DNVPPT P NNT DY 134 00NOPPT DY ON
121 ,NYN 95 NNNANNN ,NPIDS NOYNA PN DT PT DNOVPPTY AUR IAININND PTY IDVNINN
IUNI MNPNRD P2 NI TMPYY NN MY BEANKDT DY MHann Pina MmN IXNNA
SV WP YT DAIPNN LIVNN NHINN DX NN PN PIPXND ONINA DPNRY ,DNVPIPTY
137 1252 NPIDA NI9NA NXIN PTN NPHRY NI AN VIV 2NN NVIDY OOV TUR 6. MNDT

137 — DY MNY 2DWNN ,TINKR JNIND NININND XD NNIVPITN DY 1O1DN MONI NIV

MY ©¥2YY 022590 138 (fair price) N NN DY O MNN 257 (fair dealing) NN MOMNN S r2oN
MYAIT2 NPHRYY NN ININ NN DN DIV YD PIONY PR TON DN ,VAWNN M PI8NY 9D N
DYPA PONDNY 1N OHHON IWPNA D) ,D0NVPTY IWNRI PIND PYD DY MIAND NMTA .IPIVOPTH

NPINND 73 10NN Trados MW .N2 TIVYY YT — 7PINY PHN BPPI IPY — DNN TR SY KIN
Y3 YAPIWN 0N IPATY MIODN MION T SR PIYI DY P P90 DY )PNOPPT 113N

,Dole Food nw192 nNINKD 0270 NN DY THY IMNDT W »0Y80 12200 7PN NPpoya nnn

: PV 5N XYY (Trados NWI92 DX POAY) TVDNRD MNIDYNN PO 29N

Fair price can be the predominant consideration in the unitary entire fairness

inquiry [...] Even a controller that has effected a squeeze-out unilaterally with no

Inre EZCORP, No. 9962-VCL, 2016 Del. Ch. LEXIS 14 (Ch. Jan. 25, 2016) w1 n2>pn np>os nppoy 133
.Calma v. Templeton,114 A.3d 563 (Del. Ch. 2015) o 134
9 DNV NND” DNYY I8 1967 mwa ppmv ,(Del. C. tit. 8, § 144(a)) MNST 5w mann PNy 144(a) gyo 133
: 792, 1IX NN NN
No contract or transaction between a corporation and 1 or more of its directors or officers, or between a
corporation and any other corporation, partnership, association, or other organization in which 1 or
more of its directors or officers, are directors or officers, or have a financial interest, shall be void or
voidable solely for this reason, or solely because the director or officer is present at or participates in
the meeting of the board or committee which authorizes the contract or transaction, or solely because
any such director's or officer's votes are counted for such purpose, if: [...] (3) The contract or
transaction is fair as to the corporation as of the time it is authorized, approved or ratified, by the board

of directors, a committee or the stockholders.
5S¢ Ppn MY Zimmerman v. Crothall, No. 6001-VCP, 2012 Del. Ch. LEXIS 64 (Ch. Mar. 5, 2012) w13
Blake Rohrbacher et al., Finding Safe Harbor: Clarifying the Limited Application of Section 144, 33 w1 9yon
.DEL.J. Corp. L. 719 (2008)
Claire Hill & Brett ,5vnY 387 .0190Y 7172 1K IRDHN MPINN 2992 NYYIN 1272 IMMNSTA PT0  PIsd nng oy 17
Lewis H. Lazarus & Brett M. ; McDonnell, Sanitizing Interested Transactions, 36 DEL. J. CORP. L. 903 (2011)
McCartney, Standards of Review in Conflict Transactions on Motions to Dismiss: Lessons Learned in the Past
.Decade, 36 DEL. J. CORP. L. 967 (2011)
91 Ym0 fair dealing NMY ¥ ONPYIINN TWPNL ITNINN MPHN AN PITHI NN 99N ION OIXPIIND Mdpn 138
¥ QN D9 ANINND N YoMy fair dealing YoxN MNY,TI93 NN ¥ NPOYN ININ DY SMNNN VDN IR NNV
A0 99901 RINY DD DPD

MYYN NN 200 MO NwIan Mo In re Trados Inc. S’holder Litig., 73 A.3d 17 (Del. Ch. 2013) wa 1%
DN XYY T2 DY NDDINN , DN MNY , DV 1527 MTMNIN NINN YYIY NN MM 12T NYIPN .NIVPITN NIPY
PR OY TN IN PP MNIIND T HY IO PIPY 29DYW NPy NT.179-178 /Dya ,0W .DAN 7N PNYY NPON Py ONY
NIVIN Nav ,Marciano v. Nakash, 535 A.2d 400 (Del. 1987) nw1a D3 1N .PHXN N2IN NI9NY Y95 D1PVINDY DN

LDOMN P IININ TR MINNITI MIINN PIND 144 PYD 97 DINYOIN NYP NIYW DOYYI NNNIN
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process at all conceivably could prove at trial that the transaction was entirely fair.
[...] The concept of “process” is [maybe] non-existent, but even under those
circumstances, I believe that a controller who proved that the price was indeed fair

would not have breached his duties.'*

MY INRDNN NIINN NPIVPIT NVNYN ,IMNDT DY N3 DY, DORPIIIND DT, YOV

P2 TNPNA ,NPIND DY PAY DION) NHY DIRNINND PPAD N72NND PAY DOONA — DMV DIVPN
NN NN NN MINNNN ODN? W 1aYW  NYUNIN IWPNA TRNRNND SNONN NN 14L.ownn Pad 290
SV NPIVPITN 92Y2 NOX DXONY HY NON PONIYIN PTI D) PMIAPYDY ONNRN PTA .NINY NN Wpnn
VIVNN PIAD NVOYN DY P DXONN .MPOP (NMDIR) DY NPIVPITN — DY) ,VIWNN PYIY (NMOIN)
MOVONYN NNT NMYY 1420119195 11NN NN 2N 1N 2171 ,9995 1991, NMINNINN YON DPNX I NINONI
SY NTINNN MYPNN DY LVIYNN PN YTTIIND NN MSINIY TOD NN PNV MDD)
enhanced ) ”M72)1N MRNIN MDIN” SY NPIVPITI NNATND MYNNNIL VNN PYIY NPIVT
D72 VYN 1373 1IN MAIN TPIMNN-NMN NPNIN 3. VNN Y5 1N YV (fiduciary duties
NNY DY .0 NIRYD IRNYAY DIPN ¥ 199) PINIWIN T PIIND YTHD MM'T OORPIIIND

TINN NN MNP DPINXDTN NPYON NN XIIPY W, 03IWPNN MY DOWNYN DINNND DMNXY NP
DT VDND MYTIN

VPN ORI NNDNT MDD NPIVPITY MNP DOXIMYD DXONMNND LIVYNN PN WA
INDNN NNNINN DY .IYINN NYIVON DY NOPIN DX DMM2A DN 1 YV (standard of review) #n71p2a
business) poy nyT NP v (enhanced scrutiny) 7n9ann YN’ YW NNPXAN NPN DNINI

on NN (standard of conduct) ©»MNNN NVMINNN HN ©YTI NNP AN NPN .(judgment rule
MAX YN IIND NPINLPN ONY DX MNTD I NI NPNAN HMPNTN NN PHRD NN
LDINNNIND DN NHRNMINNN XY 901D .DYTIN) DINIYON MY MNPPNN IN 1D 1N (NPYININIIN)

.In re Dole Food Co., Stockholder Litig., 2015 Del. Ch. LEXIS 223, *111-*113 140
133w 99 EZCORP WA 1927y npoy 141

IN,1I2NN HY DMIND DYA¥NI VNN 2995 NVXIVWN HY2 HW PNEN NN NIXN NN ,4 YN YD PR-0WNN iyl 142
5025/13 R”Y INT .TPNIIN NNYIN NNDN DY NIYWI NPR MIDPN NOIN DY 1PHHIN NPIOVPITN .PTXIN DX QX ,IN I
.(MYN (AN NININD) NVNWN) (28.2.2016 ,12)2 DDNH) 2%3N %) NP2 NHNN NPYYN VI

Robert B. Thompson, The Shareholder's Cause of Action for Oppression, 48 BUS. LAW. 699 w1 nvpoy 143
YUPYN 7NN MININNX MDD NI, 001270 M9Iv1 .218-210 /mya 11 v DOy MININN 9T VD DY NI .(1993)

DMIRY INTIP VMWD YV P2 [ “the punctilio of an honour the most sensitive” — PN NN )IINND NN LN
I ND OVAVN DN NN PNIYD ,ONT PO 49 1091 21 W DOYY) NOP NVY NION P2 (X 1ININD) VAV YN

NNy VD1 (Buzz Lightyear) MIN-N1v 182 HY INNAIPY 9270 IDIT ,09UNY PAINVNDN NYHN NN T NPND

(Toy STORY (Pixar Animation Studios & Walt Disney Pictures 1995)) “To infinity and beyond!” : oo Sv
NN PYY D01 NVIYVYN HYA DY ITHYMI INID DNY”7) (12.1.2016 ,12)2 DOND) 254 709 DN NN 1) Y37 3506713 97y NWN
P NP Y)Y IPIND TV WONND 12 TITN DY DOWIPN PIATY NORWNL .ONNNL PYYN DX Y3955 NYPINND

L»"With great power comes great responsibility : (27979075

In Re Rural Metro Corp. S holders Litig., 88 A.3d 54 ; 36-35 /nya,139 wri 999  Trados iy NI 993 nppoy 144
J. Travis Laster, The Effect of Stockholder 0w~ ; Pell v. Kill, 135 A.3d 764 (Del. Ch. 2016) ;(Del. Ch. 2014)
Mary Siegel, The Illusion of ;Approval on Enhanced Scrutiny, 40 WM. MITCHELL L. REV. 1443 (2014)
.Enhanced Review of Board Actions, 15 U. PA.J. BUs. L. 599 (2013)

29



NN INDNY ND DX N MOLNON-PADM TPTPNNNN MNNN 1¥5.09WNN HNIAD — NNPIAN NPN 1PN
oY TINYD DMYNIN ,NINDM N1INN 1N MO NIPN MWK DY DY N0 NYPO 121THY NTIYN
136 NNDT HY DINYDYNN DOVMYN DN DT DYI2T 28N

DOYIP NP0 IR POV NYTN DI MIPNTN N2IN TIANN YD PINY YNONN IWPNL, 01PN o0
NN PTIN SMNN D9 INT,NYYNY NP JPND NPOY NN YPOYN NYTN NP HHD DX PID KO
IN MIPXAN NN NN XD PY MPINN NN TINYD YTD DIPIY NIVN XY DYY MDD OYNNIN
SV NI91 :NNINXD ,MOYINN NI DXWVITH DOYNNIND DR DIPIDN DTNN .VAYNN N DY MIAIWYNNN
DYNIND N’ DMPNNI) TYOD NIDT DDA NIN — OVI9N VHVNI NPINK DY ONNIWN MIANN 29D ,NAINN
NOPIN NN NPINK NOVN DY DPVIPYN NIWAY "NNPIAY NN NTHNN .ONDD WP D ,T9
N2IND OYP NYHPYN MDD DWITTN DIYNNIND NV ,THIN .NMIAND SWNN NN-12T NI NPN
LYND NNT NPINK DXT 7. NPT NPPYIY KDY PTIY PROYI IN 29¥N XD LVOVYNN NP ,NN9N ITYM
148 SN2 PO, MO HIPN LAVHN MVLIVYI I PINND

NOVIH INDY L PHAND NIND IPOYA XX NN NNPXA PN PAD MNMNN D95 Pa MNanN

TN NOND VP WK ,INPA P PAININ IR 7 PPNNN NNPXAN PN NAYN) PNINDND MM DN
PN NN 7NN NN . PNNY NPDY DY M2XDIA IO ,NIINN DY ORININD HY Y1192 DIMIY
PNY SY NYAVND SWNN YUN ¥ IUNRD NLP) N ,VAVNND DA HY NTIPNN NN NPNIN #O»»I
YUN 9NYNNDY  NMY WY NYSN 92 NN NIAND IWNRD DWNY 07NN DY ONNNIND DY NN
DY D PYI MO NN BOHINRY DY’ TPIPY 9D OYIND DIV 1AVNNY DNVPPTIVY

“The standard of conduct describes what directors are expected ) 45 mya ,139 wrn 9yo  Trados iy ,.5vnd N 14
to do and is defined by the content of the duties of loyalty and care. The standard of review is the test that a
.(court applies when evaluating whether directors have met the standard of conduct.”

William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A Reassessment of D) W 146
NPNL VIOYN N D YYD ; Standards of Review in Delaware Corporation Law, 56 Bus. L. 1287 (2001)
Steven Davidoff Solomon & Randall S. Thomas, The Rise and Fall w3 DU NN MINWN X 1PN ANPIIAN
of Delaware's Takeover Standards, in THE CORPORATE CONTRACT IN CHANGING TIMES: IS THE LAW KEEPING
.UpP? (William Savitt, Steven Davidoff Solomon & Randall Thomas, eds., forthcoming)

DN 17205 WY PRIY NPINRD DNV FIYN INYN 79 HYY PTIY NPIND SPOYN NYTN 919w 595 nonn oomys 147
MY P2 WNN DY DTN PN .0 YN D029 K, 0NDYW NHERD NN 1T IDIDI 057y T 17N 20 OIN YYD
L0AVNT M NYT NPV NIV NNPIA 1PN Y52 NMINID NYPR PTIY NPIN NN D) 5951 MINNY NONN DTN

PWT9 . N99IN NIDNY NINPH NYAT NINY — N2 MOWINT — NDI NMOD NPINX NYVNY NN NYITI IMNOTL D N 148
VIAYN MNIYN-RYN DY OPDY NYT-21PPW) MDD OYSHN : TIND DY VT PHY NI SPOYN NYTN DpPw 5551 VNN
NN T893 NYPA MY IWPNA SIP NINYND ININKD NN 9 NP0 (7 TIND BV VY :19NY) (2016) 475 V> DPOY
—NPN 4024713 N1Y ,5WNY INT PRIV SNDYON IWPN NPYTAA NV TPTING NN NN NP 119N MPM
SNV NMOYN YD VDN N9 239/13 N7y ;(29.8.2016 1232 DDN) YPAIPI 73 O3 MYAX INSPN NIWNY 199
TP DN SY NDDTY PP T — DAY MNPNY V9 PRY NI NNP>2Y .(25.7.2016 1232 DOND) Y72 12 (PY193) nrya
.amirlicht.wordpress.com/2016/09/06/59 ,(6.9.2016) ©aVN 102 NP NIV KW DY

Kahn v. Tremont Corp., 694 A.2d 422, 428 (Del. 1997) (“When a controlling shareholder stands on Swnb w14
both sides of the transaction the conduct of the parties will be viewed under the more exacting standard of entire
76 mya 139 v Yo Trados ©) WA ; fairness as opposed to the more deferential business judgment standard.”)
“Entire fairness, Delaware’s most onerous standard, applies when the board labors under actual conflicts of)
.(interest.”

“Enhanced scrutiny is Delaware’s intermediate standard of) 7473 moya ,139 wrn 95 Trados Py ,.5wny 1w 130
review. [...] Enhanced scrutiny applies to specific, recurring, and readily identifiable situations involving
potential conflicts of interest where the realities of the decisionmaking context can subtly undermine the
Chen v. ;784 mya 9o 144 wrn Pell 0y WA .(decisions of even independent and disinterested directors.”
AUN INRDT DY PTY OTINM PVIPYOPTR MOYN Ny Howard-Anderson, 87 A.3d 648, 666 (Del. Ch. 2014)
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— NYLAYNY NPNTIY MPIVNNA YIINY MDD — INININ NN MVYYD NNN LVIVYNN DAY NAYNNN
NN VIVNRN N NI MMIN NINYH /IPYN NTIPNAY DOXTPYD 7MIAIN NTIPNLY DIMYD
P2 NINANN DY 15L.PTN YT 29 DY MPNIN NTOPN HY MY DTN DPNIINN DINDODN D2 ¥I1ONY
DY NNPXA MNP 1MYD D NNIRY (potential) N1 DI T P (actual) »wnn DIy TN
D)"Y TN ON NN MPA NY WO NTMN NORYN .TINONY NN DY N PR ,ONIIN NN NNINID
NV NI NON XM )N YN D2 DINVLPPTN NX NINN PNAND NN IMNIT DV PT2 OMNN NN

152 mnwn NN IN PHPOD NON NN NN .TIVA XD IPIN KD DNNXIY NXIDHNID)

INMNNN NI P2 DIV XX NYPIN DY NNPXAN NPN PAD PHIXRD NN P2 7INIANN
LIVY-3IPIVPITN NYINA T30 NNIND NONY ,NNDIN NN PAY DMPY DOWAT) 1IN DIRNININNIY
NN PYOIND NIVONND PNININD MDY 1539119 AN MNISNN DY NPYYNN MOINN MO DIV Ty
NN NYPYPN NN T2 7292 NPINN KD NNDN PNNT NMPIN DY NJDNA D) PNOHRND NN NN
DN ,INY T NYPI 7NI2NNN NPNIAN DY) .JPIEND NN NI DYV 1NN DXPINYN MTION
GN DXPN DMNINA PHNXN NN DY NI9N PYIND NINDI NRVID NIV PPN PIVAN I2TN D902
MO XIN DIMIYN TINIY NN 912715 ,NNPPAN VINIAL VIVYNN NP2 DY NMNS NTOPN NNPNN INY
MPYA0 MNIIND PNYNI NYND IWUN DY) NIN SVIVYNN ITON YONDON DI TNTH PN .TaY2
TMN DN ON9N OYIN DY MOUDMOLNAN MIYAS 1D DY NP MYNNNA DIXTHINNI NNNNND
T MDD NONX PN 7NV PHRNKDY NNPIA PN IXRINN NN NPIVPIT Y NNINON .NMPONN
NI TO P .N72N2 NARD NAINA T YN IMNXDT DY PINY NIYPN NYION IR NNDNY 1PN NYSNINND
MINT) NPOYIN NN NN NI N2 PINN XINY TMIYAIND NAXD NN PH1ATH PYNnD 51
.192N2 D199 DMXNNN Y99I T292 NUNI-TY-NPPYN NINA PONONY TN P ND

nY1pY NMwan Y5 nnoin ,Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985) 7 poa 2020 nnns
NS TIND VIV DIDNNNY TWANRND IMNNITI PTN NP WIT NYSN S MX0I2 DY TIMN PRI PR YT DY NVONN

PN OHYID MNAY HYHAN WO MIYEN NDIDNY DINN DOVAYN DMININY 79Y¥7) MDY Dy MONNDN2 (“just say no™)
Air Prods. & Chems., Inc. v. Airgas, Inc., 16 A.3d 48 (Del. Ch. y»ya n»INxY 779X 13 NOY RPN MOND
Revlon, Inc. v. W3 APMOPPTN ST DY 192NN RPN YW DIA¥NI D) NYMN APIVPTH T30 Jwnna 2011)

MYNNN PRIV PR OIRIVN PIVNY 18D 9mnd XS .MacAndrews & Forbes Hldgs., Inc., 506 A.2d 173 (Del. 1986)
NYNWN PNNNI N ,NY I3 17PN NN NPNIAN DY) NN NINISNY IWPNNY T MO0 NN Y mMOnm voA
NIPY NPNAN NWIN YV NNPXI

PNRH SY PTPODIPRN NTIONDY IPY NITY MPIN PAT IMNYTA PTN 19N P WO DX PA0NY 1D 31N pNon 1!
Melvin Aron Eisenberg, The Divergence of Standards of Conduct and Standards of Review in Corporate \n3-\1
INININY IWARN NN JPNY T2 NPIY MIOR DY M) 019 ¥0an Law, 62 FORDHAM L. REV. 437, 461 (1993)
P DPINKRI XY XINY TI,7MIDNN VWY MLV DYDY — 464 DY , 0w MYYD | “risky” — 11970 oy YIvab NHana
Gregory NI MPMIN NN 20 NNPAD LIND NN ,NDA0) MNDA AIRNIN T PHRD NN DD 951 DN ON
Scott Crespi, Standards of Conduct and Standards of Review in Corporate Law: The Need for Closer Alignment,
.82 NEB. L. REV. 671 (2004)

Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998) (“[The] fiduciary duty does not operate intermittently but w- 152
is the constant compass by which all director actions for the corporation and interactions with its shareholders
N9NN MN5NN NN ownd 75 .must be guided. [...] the fiduciary duty of a Delaware director is unremitting’)
In re Orchard Enters., Inc., 88 A.3d 1, 21 (Del. Ch. 2014) 17 .n192 03 93192 DX T M0 NOPIT NIPNN
(“Where “omitted information goes to the independence or disinterest of directors who are identified as the
company’s ‘independent’ or ‘not interested’ directors, the ‘relevant inquiry is not whether an actual conflict of
.interest exists, but rather whether full disclosure of potential conflicts of interest has been made.’”)

“When litigation arises, directors are not judged by the standard of conduct, ) 784 mya ,2y5 144 wri Pell W 153
but rather through the lens of a standard of review. In each manifestation, the standard of review is more
nman) (forgiving of directors and more onerous for stockholder plaintiffs than the standard of conduct.”
39 150 v 9o ,Chen ; 35 10ya 925 139 v, Trados Mapya ,(Y0nwIn NINDI)
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PND RSN MNPV 7OPN” NNPI2 1PN dPOYN NYTN NPOY 593 DY MINNN ,TIV) NXT
TR ,DMID DOYNNNI ININN MMIND NPIVPIT DY NN DY NIVNN IR NNIVN 7 PHNN? NNPI2
M2 NI OPOYN NYTN NPOY 99D NN DONN VAYNN N2 TYURD .TPVIYNN NMINONNY NRVIN NN
ST PIYD WYN KDY 20 DINA ONYT IPOYW NN IDOYAN NIWNN IRWYN DX DTN G0 ONIND , NN
VAYNN M2 TI2 .0OMN NYT PP VYN NNIHND DNV NHXN NN NN INDMP DN ONX : NIND
NI, INDNN MDD NPIOPIT NN DPNN LOVNN NP2 IWNRD NNT NI .12 NIDNN ODYY PHNN
NDY D90 SWIN DY DPNn NIN T ,)NIRND NN DY N9 NNVIY DWW NIWIND NUYNY DN
DY NN

17202 DXRNNIND YN DY ININNDN SINNRITN PTA PARD NN DY MNIYHN MAND ,TIVIHM

NNNONNA PWIRND NN NN DINN DINNNIN DY DXD)NN 1IN MSINI DMHHON MNNINM MPT .T292
NN PN MIAYH MO N OB OMNND DY TN DI 1N NNDNL YNNI MIYIINND NI
no NNOMN Y952 NV YD KA NT NIPYY .11 NN NN NN NI TN NOND NIV PORININD
1 MANT 991 OYINY DN NPYTAY DIPN 9D PN 179NN NINNWNA NY [ further inquiry rule

TaNNa Npoyw ,Oberly v. Kirby!>® nwaaa .on 9x 75 5y y10y IMNST2 Vavnn >Na 154.0pwons

: VAYNN NP2 PIX , TPNXY NPDY O NN INDY PN IWN (charitable corporation) NPT MVNID

Under trust law, self-dealing on the part of a trustee is virtually prohibited.
[...] An interested transaction is not void but is voidable, and a court will uphold such
a transaction against and beneficiary challenge only if the trustee can show that the
transaction was fair and that the beneficiaries consented to the transaction after
receiving full disclosure of its terms. [...] However, a court of equity has the power to
approve a transaction on behalf of the trust’s beneficiaries if they are not sui juris and
if it finds the transaction to be in their best interest. [...] By contrast, the restrictions

upon interested transactions by a stock corporation are less stringent.'*®

IUR NIADY 9N INNST W wOYN vawnn Ma §T 137 Stegemeier v. Magness T poaa
TS T2 NNV NPIN PN MYNNIND PIN NN DMHOYIL NIIND NIAVYNN DI0I) NPOINY NN
97121 1 NNDHY,NPOYN NN DIDAY DO XD VAVNN N2 YN NI HWOY

: RESTATEMENT (THIRD) OF TRUSTS § 78, cmt. b (2007) w154
In transactions that violate the trustee’s duty of undivided loyalty, under the so-called “no further
inquiry” principle it is immaterial that the trustee may be able to show that the action in question was
taken in good faith, that the terms of the transaction were fair, and that no profit resulted to the trustee.
[...] The principle applies as well to conflict-of-interest situations that do not involve self-dealing.
.cmt. d,0¥ DY NI
.onvin noan) 592 A.2d 445 (Del. 1991) 153
NINY %95 MINNN MYMINNN Y991 PIN DY NNNN VYR NdA 31272 TN MPINN TID? 3,189 INT 466 Dya 0w 150
VAYNN N, PIN TIY TN 118 WY LOPL YD INT NI NN DDA DY NAPN NNODN 21NNN NIND P72 1O

2590 INT .NOPN MNODN YD INDN ION NI LIV .IPVAVN MWD PR MINID DX NPOY 29yNNY MDD DY Ty
ST9ON) 85 WD LOPY

.Stegemeier v. Magness, 728 A.2d 557 (Del. 1999) 17
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In Oberly v. Kirby, this Court made it clear that in conducting a review of
allegations of self-dealing, the standards of trust law and corporation law are
different. In that decision, this Court refused to apply the stricter standards of trust
law to the decision of the directors of a nonstock, charitable corporation to engage in
a transaction where the directors had a personal interest. [...] The premise that the
fiduciary duty of loyalty is more relaxed in corporate law was recognized in Delaware

as early as 1911."%®

2YNN YIMNITH PTIY PORND NDINY NTYN IR NIDX MTTNN Stegemeier-y Oberly madn

M2y 1 1VH (relaxed-> DIIND 7NNV IN 7DNY DD ROY) NWIN TINNI DIRINDN DY
TPSOLMIP INIYHN,7NYININ PHIN NAINY MNVIAN .5 TITI DIRININ DY NIND NIND DXIMY T2
S5y O) YN NI IMNDTIV NON NN O0AVNN ANH0N NMNONY VONNA DINNN 157, NPNM ORI

OV NNIN NPIVPYTN DY HTIODN MYDN NN LWNTH TN 2T .NIWN INY DINOPIT

PN DIV OMPIY NIN INNRDTA OVAVYNN ANND NN TY D) MDD MDD MOYNN

=350 NN DY DOV MMIND NPIVPYT DY NOINNN ,20N DY POV VIYNN NIAY 19D OMNN

1IN IR AUR ,NPTS MIVNY PIRND I THY DX ,NNT . PIRND IDTHY D DY — XTI NN

NN PNRNNN TOWNS OINM PN ONL,(ON1NDND ,MYVLI) NPT MIVNY MIDNI MYNNNA 2IWAD PIMIN

ION DMINKR DIRNNN DY PHINRD NN P27 192N PHIRD NN P2 572010 140.555 7772 DINNINN DY

NTOPH NPNNY OX2”NN WYX DXADNN DXPOY MONIND Y TNN 1TV NPPOY MIIND NIAX NYP
999 DYPOYY NYP IPRY W PTINT,TONY .Y MTTHINNND

NNVDINN NMYYNN — DINNIN MNMNDT .2.2.)

SV DTN Y DPIYN NNOYI XD DTIPN YOI ININNDI MNXIT DY T2 NIDNDN NPNMYIN

,ININNN SVAVNN 28NN DY 2PN NIVP 2N 1) NN (Marsh) ¥IND DD NND I8N AT DXV
NIYY-YUNN INRND ONDY P 2D PO YIRD 1411120 MININD MO0 MIPTN DY DT KN IMNOY
SNN PTN YONN 991NN INNDN WX ,MITITN DY SNXITN TONN WNINN DIVYN NIRNDND YNNOND
9N DY DMDA DYDY WY NMNM DY NN NIIND NIN IDYIND ,DINVPIT DY NPNNY MPOY DY

n9vma 1w ,Schock v. Nash, 732 A.2d 217, 225 (Del. Supr. 1999) 7 pos D) W1 .22 wrn ,562-1 562 'oya ,ow 18
Cargill, Inc. v. JWH Special Circumstance LLC, 959 A.2d 1096, 1113 (Del. Ch. 2008) 121 ,°995 M2 »9% 5 M5
.(“Delaware courts have found the fiduciary duty of loyalty to be stricter in trust law than corporate law.”)

.DW NMANM 19NY 238 wrnb vopPL N 1P

“[T]he creator of a charitable enterprise recognizes that different legal :467 mya ,155 v 9yo ,Oberly W 160
rules govern the operation of charitable trusts and charitable corporations and selects a form with those rules in
mind. [...] [T]he founder of a charitable corporation [...] invokes the far more flexible and adaptable principles
.of corporate law.”

Harold Marsh, Jr., Are Directors Trustees? Conflict of Interest and Corporate Morality, 22 BUS. LAW. 35 w1 16!
(Dodd) m7 2 (Berley) 572 pa oomann mwn oy ¥y1Na 7NIANomn” IIR[AN YY Nnamon .(Marsh :on9) (1966)
E. Merrick Dodd, Jr., 7 .03 wAINNDY P72 039090 DY MPMyN MoYwnn Yy Nnan XN 7921,717200 N1YON RYNa
Adolf A. Berle Jr., For Whom ; For Whom Are Corporate Managers Trustees?, 45 HARV. L. REV. 1145 (1932)
“I propose :35 mya 0w ,Marsh W .Corporate Managers are Trustees: A Note, 45 HARV. L. REV. 1365 (1932)
.to examine a more basic question, namely, whether directors are trustees for anyone.”
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TENNNY NNIND MMINN NNDN DY NNYNN NI ,WIND WO L PTN DY NYONND Mpoyn DINN
NNV DMINYN NNV VIVNN PN NN IDMTNY DMIYON 162,053y TN MY MPOY NIVINY
DNYLN NONX PN .DOYIDVUN 1Y INT NNNIN OPTH NIDNN DYPNN NYNHI PIATY NIVY-YUnn
SV DMYL 19) 183 MPIN-II-IND YN DY WITA PPONN YTNN NMYIY MINYN NOTYN YV DX10mN
—14pmNY SV NYNSY MPOY 1P1Y DN NN NNITH WX DNIVPPTN P2 NPNIAN NPT
VIV NN TON KDY WIND 165, 09INN NNV NYPNNA DN OND 1AW IMNDT DY VAYNN N TYN DINYL
MYI2N PYYI INTD DPIIND DTHYN D VDY MOLINN INNY ASNND DX TIWNY NI PN

166 (shamefaced)

72°N DY 2YN) NI, NN MNIND DMVAVH DXNNA NI NYIVN NYT WIND DY 1INDNRDD

MNIND OYTINNN T INNA OWAYNT DXIVNN JI NN D) DN ,DX0¥N KD DM12NND DONIP
YOAVNT ITONN DY INMA WIANY TPIIYN NNPXAN DX WIRD DY MMIN NN OINNNND 12N
VIND DY ININ 2D TAPNI PIXD MINT 18317IN0N2 NN PYD IMND ORIV 1D D) W 17 annnny

:43 ,40-39 ,36 /pya ,0w ,Marsh '6?
In 1880 it could have been stated with confidence that in the United States the general rule was that any
contract between a director and his corporation was voidable at the instance of the corporation or its
shareholders, without regard to the fairness or unfairness of the transaction. [...] Thirty years later this
principle was dead.
It could have been stated with reasonable confidence in 1910 that the general rule was that a contract
between a director and his corporation was valid if it was approved by a disinterested majority of his
fellow directors and was not found to be unfair or fraudulent by the court if challenged [...]
By 1960 it could be said with some assurance that the general rule was that no transaction of a
corporation with any or all of its directors was automatically voidable at the suit of a shareholder,
whether there was a disinterested majority of the board or not; but that the courts would review such a
contract and subject it to rigid and careful scrutiny, and would invalidate the contract if it was found to
be unfair to the corporation.
212 MINN NOPNTI-NA NPPON NHNIDNL LXK ,0Y ,WINND .37-36 Nya 0w ,Marsh 163
In this conflict of interest the law wisely interposes [...] [against] the danger in all cases, that the
dictates of self-interest will exercise a predominant influence, and supersede that of duty’”;
“‘Constituted as humanity is, in the majority of cases duty would be overborne in the struggle.””; “‘The
law cannot accurately measure the influence of a trustee with his associates, nor will it enter into the
inquiry.’
: 37 'pya ,0w Marsh ¢4
Perhaps the strongest reason for this inflexibility of the law was [...] that, when a contract is made with
even one of the directors, “the remaining directors are placed in the embarrassing and invidious
position of having to pass upon, scrutinize and check the transactions and accounts of one of their own
body.”
Del. Cty. Emples. Ret. Fund v. Sanchez, ;In re Oracle Corp. Deriv. Litig., 824 A.2d 917 (Del. Ch. 2003) w16
.124 A.3d 1017 (Del. 2015)
.41 ya,161 wrin 995 Marsh A 196
Melvin Aron Eisenberg, Self-Interested Transactions in Corporate Law, 13 ;48 wrn 9y5 ,CLARK Tnyna wA 167
Victor Brudney, Contract and Fiduciary Duty in Corporate Law 38 B.C.L. REv. ;J. CoRrp. L. 997, 997 (1988)
James D. Cox, Managing and Monitoring Conflicts of Interest: Empowering the Outside ;595, 613 (1997)
Edward Rock & Michael ;Directors with Independent Counsel, 48 VILL. L. REv. 1077, 1078-1080 (2003)
Wachter, Dangerous Liasons: Corporate Law, Trust Law, and Interdoctrinal Legal Transplants, 96 Nw. U. L.
John C. Coffee, Jr., Gatekeeper Failure and Reform: The Challenge of Fashioning ;REV. 651, 668 (2002)
.Relevant Reforms, 84 B.U. L. REv. 301, 334 (2004)
Kenneth B. Davis, Jr., Approval by Disinterested Directors, 20 J. CORP. WX 11 70y DY NNYI0NN MADN MTaY
Lawrence A. Hamermesh, Calling Off the Lynch Mob: The Corporate Director’s Fiduciary ;L. 215 (1995)
Lyman Johnson, After Enron: Remembering Loyalty ;Disclosure Duty, 49 VAND. L. REV. 1087 (1996)
Lawrence A. Cunningham, Choosing ;Discourse in Corporate Law, 28 DEL. J. Corp. L. 27 (2003)
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amwn NN 1O 7 Solomon v. Armstrong NI ANNITI LAVNN M HY INYT DY D) YAPNN

P70 ANNST HY 1YY VAVHRN NP2 PWNIN LIIWN DY KINY ,(Strine) P>IVD PN 2N NaNHY
VYN PN TPNDY WITIV N 2792 DN ,MYS DOWIT SYW M NIXNY 12100 111 X290 012NN
PNRPINND PTN 299 172N DINK DIRNNNY DNOPPT YY NN S0WNN 0WHN D NMNN

NPHNN NPIVPYT SW OMNNN YA 1 TRWI NI TPPY MNI NI ,0792 INNRYT

MMPNRY YIN ,NMTY THVIVYNN NINNN DX IVOINY DNINN NN PIADND YT XD YINND

AN PT WTPNN L, PA0P LN0OY D550 XY DIV THVLIVNN MNNINNN TI2NN 21D NN DIDN
9551 1N VDY LAVYNN NI 1D PHN NN TONND WA XINND NID N DD ,WIND DV 1ININNDD
NPNN NIVNN NIVS OWIOVUNN DMNIYVLN NNV INYLY 07100 DMNYVI NI MNPNN PVIVNN
TMVYNIN 290 .MIYWN NND NOYN PAYP N NNDNA 72000 NNTPY NOIPNI LIVNN NI NINY
DY NAYONNN NIYYN — INYIL 1D N IDINY MOTINN DY DIXOIVIND WD PTN YR 1NV
92y PTN D MIYYN DY NI MY IMITA 73,0720 DN SWIN IR NIVHD MPINN PTY DTN
PIN 07 DY DXDIVIND NN NIWN YIND PTN YD 00Ny DY DOVpPN DYYOIN NN
955 DYIN,NIAND NPHNXY MPOY DY 197 71272 NIRD NN VAYNN N D), MM TNNN DX0IIONNN
INND IO NP0 NPPDA PN DY RS NINY MNINN NIWWN T NMIYY D) XXM PP 7ON
INY ORNND IMNNDD PTN N NPNDN MIIND DORNN ONPHRN PTN OO RO NIVY-ywnn
NN DOMNN DY DNTHYD NWYND NDIBN NONY NPIN XD MINT I NIYWN 74NPo1e mHand
MPoOYa D102 LOVYNN NP2 DY NPNNMIN PIAY NN DIWIP NON .TPNONN NYA DRDNN MIPINN

Gatekeepers: The Financial Statement Insurance Alternative to Auditor Liability, 52 UCLA L. REv. 413
J. Robert Brown, Jr., Disloyalty Without Limits: “Independent” Directors and the Elimination of the ;(2004)
Edwin W. Hecker, Jr., Fiduciary Duties in Business Entities, 54 U. ; Duty of Loyalty, 95 Ky. L.J. 53 (2007)
Darian M. Ibrahim, Individual or Collective Liability for Corporate Directors?, 93 ;KAN. L. REV 975 (2006)
Andrew S. Gold, The New Concept of Loyalty in Corporate Law, 43 U.C. DAVIS L. ;Iowa L. REvV 929 (2008)

REV. 457 (2009)
INNVPN NOINNN DY HNN MININHMAN ‘pbnmw D2VWN TYNI TOINN NIPIIININN VIAVYIN dD NTNYN YVIND SV YININND
->Yya nnn” OV X PTT SN D) D191 7NH2NN DY DIXDIVYN TN DINSNII DIDNIIN N2V NMINPOY NOMAY VAN

.(1990) 397,377 5 ©09VWN NI1I2N NN NINN

“Four :ynwna mYp NN N9 792 I8NV S0awnn 1TONN IR Y0y wIND > 0N ,1078 mya ,ow ,Cox N 168
decades ago Harold Marsh authored his classic treatment of conflict of interest transactions. The significant
contribution of his article is that it disrobed the courts’ and legislatures’ rapid shift in their approaches to the
.0vnvin o»vw mayn) treatment of conflict of interest transactions.”

9TYS MHDYSN Yan ,vawnn M2 .Solomon v. Armstrong, 747 A.2d 1098, 1115 n. 48 (Del. Ch. 1999) w~ 16°
“Commentators ... ultimately conclude that Marsh’s > N8 ,wINA S¥ MANN NN VIPIL OV IRNH
characterization is most likely still viable. See, e.g., William L. Cary & Melvin Aron Eisenberg, Corporations:
.Cases and Materials 650-51 (7th ed. 1995)”

Leo E. Strine, Jr. et al., Loyalty’s Core Demand: The Defining Role of Good Faith in Corporation Law, W3 17°
.98 GEo. L.J. 629, 667 (2010)

.41 mya,161 wrn Yy5 Marsh w17

“The courts that later altered the voidability rule never really answered) 161 mya 48 wrn 9y5 ,CLARK N1 172
.(these arguments. At most, they made technical, analogical arguments.”

“The first explanation is that the courts and legislators were in some sense captured by) 162 mya ,ow 7
.(corporate managers.”

.166-163 mya ,ow 174
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ION NNPOA NONIN YINI PIAYP 12T DY INDA 75 NPNDN MIIND NPDIVVLN ,MIAINND NPTIND
JPMOON NMDYN IRPIINND PT2 YNINNY TONNN DX PTHID NI ,NOYNY MIYYNN an

ININ DOYYNN NNV .AMNY NN NINN OPVIVNN PONNN DX IYINY DMNINN NPND

TONNN YV DO NN MTIPIY OIN ¥ ,WNn HY TN P P27V *oan (Beveridge) /»1ana
NN TIY D POV NOW 7D220WN NNNY 29D NYTINN KD DIMYN MOYINUN ,MND) INN YINNDY
PNN DT YPI DY 76,020 1NN OO NYIIAPI MY MPOY 1PYINY VIYN SN PN NIVY-YUNN
MPTNI NPIDIN NN IPOY ,WINNDD TN 177 RUNN DY WTIN NN TNV Ppn Apnn (Kershaw) wap
TMIVLIVORN ,MIIND OPTY NNNNIN OPT AN INNVYNL NOINND DNMN NN NPIAN M¥INT M)
DINN2 MDD MMTHN ONY PAY PN I OV P TPNNN XD NV WP DY MIpNNN
T OINNIA 1N NPIOAN MNNANN NN JNY ,DXIWYN NIRNDN YN TY NIYY-YYNN IRNDNN SPOYN
Y NYONM DIDID HY PONN WNINN XD ODNNRN PTA 2000 1INV 29D ISONND PTN NN MHaNn
MNIND YPRY DT PONIND OMIIND YINA NONND DX INY T NTTHN 1T DTV ,NI2IN2 PNARD NN

Bt I

NIVY-YUNN NNNN YSNHND VIVHOT YN 1N PV 172 ) 2T 1IN D NDNN NN WP
Aberdeen n55N Yy WM 1DNNDN ON :NNONRD ,NMININI VOYNN PN YTHY NIV NTIPIA PYTI

GN 179, 70y0 NN NNODN NN 78 NPHRsY MPpoys Nvpn N Mo nupnn ,oNNRN Railway
INND DY NMINY TIY — TPON IXP AT TIND ,ONNDYY P> 13NN 0 NI MIIND PTIY R 1919 DY
NN Y MMINA NPINY ,NPIVPIT MPTNHN dNYIA NNNAND — NIRIN DTINIY 195 |, NIVY-ywnin
VAVN YN HY NYPIDN MTPY YN N VIR WV, TID 9201010 .1PANY NPOY PYINN TIDMD NPOYN
Y MNY NIV MDANA NIV XIN .IRXIND DNMNNY G D970 DY DDIVINRY NYI120 MININA
TUR L, DIVY-YUNN DIRNDN YNNAND 1IN NININDY ININD INNINNIY 195 NPVAYNI MY TIRNN

TN 71 wrnh T LOPL DY N 1T
Norwood P. Beveridge, Jr., The Corporate Director's Fiduciary Duty of Loyalty: Understanding the Self- 1 17
Norwood P. Beveridge, Interested ;Interested Director Transaction, 41 DEPAUL L. REV. 655, 659-660 (1992)
Director Contracts at Common Law: Validation Under the Doctrine of Constructive Fraud, 33 Loy. L.A. L.
.REV. 97 (1999)
9Y 77 TIY INDY PPN DTN 207 WP SW MmN 124 win 95 Kershaw, Corporate Fiduciary Law W2 177
0NN OXPoN
S9N 113 wrn vopL Y9 N 178
no5n Yy 0N 459457 ,447-446 mya 124 wrn 9y5 Kershaw, Corporate Fiduciary Law Amon ya Nd 17
INY MPPM NPOIXR MNIA MIYN HY ) DNTPIN OORPINNX PT YPDY 1D0NoN 113 v 9o  Aberdeen Railway
NTRY NIN GX ¥ 1IN MXINR DY )POYN VavNN M1 .98 NN 9o, Whelpdale pr»yay 107 v b Keech yya
Wormley v. Wormley, 21 US (8 N7 .3a80 H¥ MDONMAPRND NNVIOYN DX WMNTNA 0PN TY NPYI DTN N
: Wheat) 421, 463 (1823)
Nevertheless, there are canons of the Court of equity which have their foundation, not in the actual
commission of fraud, but in that hallowed orison, “lead us not into temptation.” One of these is, that a
trustee shall not be permitted to mix up his own affairs with those of the cestui que trust. Those who
have examined the workings of the human heart, well know, that in such cases, the party most likely to
be imposed upon is the actor himself, if honest; and, if otherwise, that the scope for imposition given to
human ingenuity, will enable it generally to baffle the utmost subtlety of legal investigation. Hence the
fairness or unfairness of the transaction, or the comparison of price and value, is not suffered to enter

into the consideration of the Court [...].
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YWIN DY DIDIVPN 1D 1DTTY PTO Y2 T .IVIIN NOWAD NNODNN DY S0IVNN MMM DY WV
180, 9912y AN NI DPN YVAVN VYN PYNY NTND NMN2N DN

ONNONN PTN P VDN NN NN MSIN VAVNN INIIPITSN TN NIRYN NION NINY)

D) MVYIY NPY DY DIRY) DM ,DXPNIN VAP DY PRINDN DY IWPNA .NY DYTIN POV N NIV
NP 92TV DTN 12109 NOMWN OOIN ,APTND NPTHN NN NVNNY 1I12NND IOXIWN PID
TYON NN TN TN 7N 1D IYY,NYNIA 920V TINXY NPOYY VOYNN YN IVITI M) P2 .NMYLa
8P I N NN PN PNN N DT DY NI  NAVNN TYD ITHI2 NN NDOY DY 190N
181 97910 NN NIORND NNIYIVWI PNND NN MDY DY) NYINYM Y NPNN IWPNN NONYI NP>
NPTIO? 1N, MNNDN MDIA NI DY TYON P2 NNNMINNN IPN 12 MNP NN NDADIN N DY)

I MNNANNN .(€X post) TIYIM NI (ex ante) TMNTPN VIN NTIPIN PTN NN ANYD TNNN P2 —
9wN3a ,(no conflict rule) DY T IDINN HYHON P2 VAVYNN NI WIAYI DY .Y NNYN PV

182 5535 aNnnn (fair dealing rule) mmnn MSMNNN Y95 PAd ,MMN NNIDN NI HNAN ININND
L DYUNRIN D991 19 PN IMN NDANY DY) IV DN NN 99O NN .NINID ONNNIND P NPDYY IWN2
— 7o MNS TIYY,D¥02 PN RY TIY .PYNIN IWPNA DX NDYPNRN NYIN NN IPNN DN YA NN
183 NON MM D02 YY NNOONY NYIITN NVNYND NIANN NIYIN DYD PNNN MMIN MPINDND

: DY12NDN DTN ,NPVAVN NNNVH TDIN HY IVNP THA 11PN 7D NNID) TDN NIPNHNI DOON WP

A persuasive explanation is not available. But one cannot disregard an
explanation that discounts politics, pressure groups and rational responses of
lawmakers to those pressures and views legal change as the result of a fair pinch of

incompetence in reading the cases and applying the common law method.'**

YN .DMIVWYN RN TPYNRIL P MIINN T DINNA NAIWN NPTNID NN IMINDT 1INNIT

1321 573 12 NN T2DW MPINN NN NN DOV VAYNN YN IVIP X PI D NTNRDN DY NPPOIN HY

VYT D2 — T MNRDT DY PT2 YN NN DY .MNINONI MIAINY YD) VIV PRIV YDaAN ,PIV

N D95M PINNITN MINAND PINY 144 PYO PPNI 1967 MW 185,710 X HDAY 1997 D2 T80 D)
.DMNMVPPTY YN MNAD NPON NN Yapnn

MNNONNN YR YW MYy 469 ,405-401 mya ,124 wrn 9y5 Kershaw, Corporate Fiduciary Law W3 130
TINND TOIA SHIND VDNN NYHITND NN NINNPN YNNINRI TPDIDON NPPPNN NPNL NMYINI NN DY MNVDNIN
NN PWAND SIP X 12 Y, NN XD NIINN DY IOAR INY YITIN 112N MIXINI NOPN NNINIY NYw1 0V

Y IYOLA VI PTY TN PR PNINN NNDNA .NOY NOPIT DY DNIMIY TINIA NDWAT 172NN DY NOPN

.456—444 mya ,ow 18!
TN 118 Wi [ 9ou9 vopL N 182

DONMNA YV 257972 7932 )T WP .471-458 maya 124 v 9yY Kershaw, Corporate Fiduciary Law w83
.D01N

479 mya o 134
PRIYY MoK DY LawNN 1A 157 wrn 9Y9 | Stegemeier PT PO TINH NN NN D) N .483-480 ya ,ow 18

MY P PN NPEoas yna Mmann ,(Del. Ch. 1911) Eberhardt v. Christiana Window Glass Co., 81 A. 774
MO0
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DYN — NN IMNNIT .).2.)

12N NN .NNN KD NTHYI IMXDT NN NN DINTIPN DXDYDA ININNDD SVIWNN I8N
VIV NIN — PARD NN — NYY PTN DY THNN TINYY TI2 DI DYV ¥ OITINNN MOT DY INNYN
DY LAVYNN NI L YNYIND NN NLYNI NLY NXIN DN GN D90 M NNIN NINY 9D PITO)
DNV 1Y IPXIY 29D ,TI0 YN LVOITINND ODIYI VN VIYNT M7 OYS NI ININND ,IMNDT
GN DY LAY NIV YININ Y NI, NAND PTI MPINN PT HY INNINI NINY 25 NIXPI INIYO MTNN
DND IMNOT DY PTI YN IND 1 H50awnn aNHNn PV DIRIPY DMUYNT DPNT DITYN IV
NI YNNI ,NORD NMNNINNN DY TY N PYD .NNIN NIYYNN DX MYYRNDND MIWN MMNNANND
NN NN MDD NPIVPIT DY NNYOIVID VDN PPNDN 1IN D YNNI YDVIPAD IOIND ,VNN)
DINININ PNYL MINY YIMNITN PN OYNIND PTN DN ,00PINNN DTN NXIAP DX PMNITN PN
DY PTN 19) DINN

LOYNN N2 DY TYNNN NONHD NNLIND MIDTYN NNNONNI IRDNN MPINN NPIVPIT
MYSNNI . PINX NN DY NI9N NIYIND MPINN NN NIXPY SVIWNN YIONN NX WD IMNDTI
NYUD MNTI NPIVPYTH NNNINX NPOY NNNND TWNRI NN NVINNN THND TYNI MYIIT OV TIvN
TINND NPINID INNIIN YN ,NDINNN NPIND DY IN NIIND P27 ORINND P2 YT MNINVHND N
TOIPNTD NPIDNN PMXINNND NPIVPITH NN DIYVIVNIY INKRD DY 1PNV YO | NPY NT .17
NIVANI TNYHN ,NPINN XID NID NPWIND INDPA NZINND NN ,NNITDY 7NN NN IN 7NN
SMDNN PO NPIND DY NMIYDI NN NMIYY DNYY NIDVNPNPRD MATYN P2 NP DN IWIND
SV A MNWY NNRNNA NMMNN PYNRIFIT TONN MND 1N MNINKRD ONWN 10 MNDT DY NP oaa
T NURIN QYD YT OIPYN NINNDD INNN PNNND P NN TONN QY — IPIVITN
DMITNN MYSNNI DY TN MYIND MPOYY ¥IN2 NIINI MOLINN NP LIVYNN NI DXNIVN
NOND NNY NYD YTPIA NIWN QY0 .N12NN DY NOPN NNODN 1N MIXID I N AUN [ NYT OP)
YN NPOY PYIND YT PNNN NMPIN DY THNOND 1N PASY 1PYI I T NYVLN NI POV VN
.M 9T02 0N P

DY YUND TUNMIV dNIITN ToNNIA 0NN QYN PIVN NN WL ANRDT DY LavNN dNa
NPOY DN Y9 WX YVIVN ND NP2 PIVD NYOYNN PO N9N Cox Communications NYI92

N2 Y, DOVI-ND NN DY DY DN DOYIN-ND DINVPIPT DY NYINRD NN NVIYY DY DY NINNY
188 7ONIN NN )NAD DN NOPINA PIND NHINXD PPOY NYT NPEY DY NNPIAN 1PN NN PN

MTY NPTNI D) BN NYX20N NPTHN NN IMNIT 2 79NN ANINKY DTHIINN TIWY NP>Taa 10 Yy > 186
YR L(DONRPYINN DY NPNNINI NIRY YYD 1M 0XTHN 1D 22%-) NPVID NPNNNI DY DIND DXINI NOY NNNIN
SV DMYT5N MNNIND MY O) YW MDYNN NN YT 12T0 .(MNX DY 0XTHN 11 18%-I) TN NMININ NIN PINN

Adam Hofri-Winogradow, The Demand for Fiduciary W3 ./N7PN125 PT7 5% MPNRd DTAYH NPNIND IMNNIT
Services: Evidence from the Market in Private Donative Trusts, 68 HASTINGS L.J. 931, 974 (2016)

.115-114 mya 11 wrn 99 MNIMIN 2T 09 N 17

:In re Cox Communs., Inc. S holders Litig., 879 A.2d 604, 606 (Del. Ch. 2005) w~ 88

Delaware law would improve the protections it offers to minority stockholders and the integrity of the
representative litigation process by reforming and extending Lynch in modest but important ways. The

reform would be to invoke the business judgment rule standard of review when a going private merger

with a controlling stockholder was effected using a process that mirrored both elements of an arms-
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TPANY NPOYA 1T 7PN K2 199) PYHY T80 113N NVYOYN N9 Nav ,Hammons Hotels nw19a
TN, DNINN NPIZNY YN VWNN-NDINN PIAY NVOVN HYA P2 DIMIY TIV OOPNN TN NVIVID
,(robust procedural protections) mpx1 NPON MNN” DPPNNA LE2.05727N NN DTV NYDYIN
NNONN ,PYNT : DXII08N DININ MY DINDMPNN DX OPOY NYT NPOPY DY NNPIAa PINDNY 1N 120
MIYIN MY [, )NNY RYN DD 7OPUNN ND ND WY DIYIN-ND DORNNY DINVPIT DY DTV NNN
IN UNIN PHY NNNND IWAN INY I0IDI) URIN 2NN NN, MY ; DMDITI) D1VIVN DINYY NOWD
NNPN ,0OWNN N IO ,NON NN L22.01WNN NN DY YD 29PN 217 DY NYIANN MYSNNI (Tay>rTa

191 Ny Ty NVYNN H2PY 1D MIYINDY MPMI MO VIVIND

NO9NY YPYIN X DWMD NNNTINN NYNIN 92,0009 NN DI12TN DY 1IN VIYNN YNAY INND

— NPOYN PPN MNWN NVYVYN Yy a3 Nav ,NnoNonn (M&F Worldwide) MFW nwnoa nwynd

1700 MOOYNN DY T PO DX IR IMNNDT DY 1POYN LIVNN N2 L3.P)Y 1NN VIDN-NDN

Sya DY NMIYY NN NWNI NOPN NNODN WAIND AWM 91D WX D200 D271 NN )N YapY
DNININD NN NVOYN

[[Jn controller buyouts, the business judgment standard of review will be
applied if and only if: (i) the controller conditions the procession of the transaction on
the approval of both a Special Committee and a majority of the minority
stockholders; (ii) the Special Committee is independent; (iii) the Special Committee

is empowered to freely select its own advisors and to say no definitively; (iv) the

length merger: 1) approval by disinterested directors; and 2) approval by disinterested stockholders.
The two elements are complementary and not substitutes.
In re W7 .195N YND NYN ©M2TY LAVYNN N2 DNPNN T2 )91 INTIN Hammons nw1o NS 1w ,CNX T pooa
CNX Gas Corp. S’holders Litig., 4 A.3d 397, 400 (Del. Ch. 2010) (“I apply the unified standard for reviewing
controlling stockholder freeze-outs described in [...] Cox [...]. Under that standard, the business judgment rule
applies when a freeze-out is conditioned on both the affirmative recommendation of a special committee and the

DN LAYNN YN IVIYNN DIV YNNI M DTN P9IWA WY .approval of a majority of the unaffiliated stockholders.”)
N2YY N NTIPI SYOIN PNY NVWYN DY ¥ 1N2Y MDIYON Y5 NRDNN MDD NPIVPIT MYNNNIA TIT NNMINI ODN»NND

133 wrin oyo JEZCORP y71 poaa

In re John Q. Hammons Hotels, Inc. S’holder Litig., Civil Action No. 758-CC, 2009 Del. Ch. LEXIS 174 wn %
.(Ch. Oct. 2, 2009)

“[The] business judgment would be the applicable standard of review if the :(mpna nwaTn) 38 mya ,ow 1%
transaction were (1) recommended by a disinterested and independent special committee, and (2) approved by
.stockholders in a non-waivable vote of the majority of all the minority stockholders.”

“[1]t is paramount--indeed, necessary in order to invoke business judgment review—that there be robust : ow 1!
procedural protections in place to ensure that the minority stockholders have sufficient bargaining power and the
.ability to make an informed choice of whether to accept the third-party’s offer for their shares.”

SEPTA v. Volgenau, No. 6354-VCN, 2012 Del. Ch. LEXIS 206, at *17-*18 (Ch. Aug. 31, 2012); Frank W~ !2
v. Elgamal, 6120-VCN, 2012 Del. Ch. LEXIS 62, at *8 (Ch. Mar. 30, 2012); Reis v. Hazelett Strip-Casting
v 9yo Dole Food 2w 19102 9530 MFW 11 poa anro 03 »w 091270 .Corp., 28 A.3d 442, 460 (Del. Ch. 2011)
Ross Hldg. & Mgmt. Co. v. Advance Realty Gp., LLC, Civil Action No. 4113-VCN, 2014 ;113-111 my3a,140
Del. Ch. LEXIS 173, at *33 (Ch. Sep. 4, 2014); Frank v. Elgamal, No. 6120-VCN, 2014 Del. Ch. LEXIS 37, at
.*91 (Ch. Mar. 10, 2014)

P02 MNYT SV 1YY LAV M2 WINPT0 P9 In re MFW S’holders Litig., 67 A.3d 496 (Del. Ch. 2013) 1%
.Kahn v. M&F Worldwide Corp., 88 A.3d 635 (Del. 2014) 71
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Special Committee meets its duty of care in negotiating a fair price; (v) the vote of

the minority is informed; and (vi) there is no coercion of the minority.***

MIN P PMIND DY PDIT DO OMPNN ,TOIYRT :MTIPI NN WHTNY NN 1Y YpI DY

DNNN VIVNHN NP2 I TI2 OPOY NYT NPPYW DY 119 DNPNL PVIVY NNPIA )N DIPDN NPOYN
,MAINN 09202 . INNN NNN NYL T OIPN T PRI NN TONN NY PN TR NPT 1T IWNR
— PNIINT DX INND VIVNN NP2 ,1IY ; ININT MMINN NPIVPITY NOINN PN M DNNND TINA
17201 DY NAPN NNODN Y1) DIYNI-NI NN DY) D¥NVPIT MNTI NYT P ONNN DY YWIN
P2 NN DY 7INP2 210N INNN NIOX 579nPa N2IVD NNNNY AR PADHRN NININD NN —
,INT 7N2NND MDIIRDY NPINA — NDXND NAVNIN TPVIYND DO IMNMNDT DY NTHyN Oy THN
NYNION PN KD NOX MIWNY RXONX 2.7y 1R DT N0N 1IN 1D ODYa NNNIN NOPYNN NONY
MADN MIOVWN NPNY NMWYY TIY .JPDYN LAYNN N2 JPDY NN — TN MNS Ty PIDYNA
,TONNONN NPIVPYITN DY NMINPNIA NN NNIN NIV MNIANYNN )1 NYHNYN IPPya TNyl
NI9N2 MNTH NXNNI N 1D DY, (DY NN TNN NINN DIAPSY) DTN PINND DY 1NN NIVINNDN
T2) N T NVIURD MSYD WTNN 1NINND VAVNN NI PIYNHY NMIPYVSNN NTIVN .NIVI NNINDD
Yo NP ITAPID TPNNON R DY RN MMINN NPIVPIT NPINN NIY NPIYN NTIVN NN
YN X122 NPIVPYTN HY NYIVIAY MIWAN DYDI NNN T2 197.12NTINNI NININ T NN ININRNN NND

OV INPY DY T2 T2 73 WYY TID NPADN MNDT DY NPYDIN . INNN PNNN NYD — 1NN
YYD MW ¥INNIA 0) LAVYNN YN OIS MFW nwaaa DN MPHINN NPIVPITY 99N 1100

S¥ MPNIN DX APY 370 198,02 5P091 SWIPN MPN NN TR DY NONY MDD NOON YW NTnyn
MNDNN NPYITI NYT NNNDY APYIXPN SNY MO DXTINN DXPPI IHPMNN NN DINN NPOY

175 VAVNN YNV YDINV MIAN ¥ ONY MWD HY MM TNNY .(fairness opinion) NN YT Iann”

Matter of 2y2 PP P12 NYIY DRI YW PT PO IOIN NON MY 645 mya M&F Worldwide Corp. 1%

o) W, mawn v 73 .Kenneth Cole Prods., Inc,. Shareholder Derivative Litig., 122 AD3d 500 [1st Dept 2014]
PP 1Y HY PTI DIINN NI DY DPNVDINN PINPN NONY ,MIVITPIN

“[T]he rule of equitable common law that best protects minority investors) 526 1ya,193 wrn 9y9 MFW A 19
is one that encourages controlling stockholders to accord the minority this potent combination of procedural
(79) 643 mya,193 wrn yo M&F Worldwide ; (protections.”

5y N PIYa NI N TANOR 503 nya 193 wrn 9v5 MFW Phaya vawnn ma 79N 91 wrnb vopo 99 Ny 1%
Ronald J. Gilson 187 .0¥1) XD NN YHy2) DNVPIT YT NYOIR) JNNT YN DY 1NN IR NHRN WIANY DX2ND
.Guhan ; & Jeffrey N. Gordon, Controlling Controlling Shareholders, 152 U. PA. L. REvV. 785, 839-840 (2003)
.71 w7 929 DY NI OO DY INTIYY IwNa Subramanian, Fixing Freezeouts, 115 YALEL.J. 2, 60—-61 (2005)

In re Martha Stewart Living Omnimedia, Inc. S’holders Litig., 2017 Del. Ch. LEXIS 151 (Ch., Aug. nw19a !’

MNWYN AN PN NIN OX X N2 PAIY ¥ NVMYN YIS NPOYY NI5NN NOINN DN IMRDT DY Moy 00 18, 2017)
M2 ,DMNI DXTIYN NYY DNVPITN 210 TR NVDY DY NN NPRY NINDN NN NOWD DY, TIND IWPNA . TTS
NN JONN OO0 XON NMIND DY NNRND INIVNI YT NN XD NYON A ,NINIT NTRY TN IMNNDTL 1PIYN VIVYNN

Lax v. Goldman, Sachs & Co. (In re Volcano Corp. 17 »Opoyn NYTN HH77W 995 NNIDNI NPINRD D NVPPTN
In re Volcano Corp. S’holder Litig., 143 A.3d 727 (Del. Ch. mapya ,S’holder Litig.), 156 A.3d 697 (Del. 2017)
PO NNND NP1 MPINN W NPpoY .Corwin v. KKR Fin. Hldgs. LLC, 125 A.3d 304 (Del. 2015) oy w1 ;2016)
Travis Laster, Changing Attitudes: The Stark Results of Thirty Years of Evolution in W7 QODNY MI0DYNN
Delaware M&A Litigation, in RESEARCH HANDBOOK ON REPRESENTATIVE SHAREHOLDER LITIGATION (Sean
Fernan N9 999 9nnnn »0avwnn PHnnd quna 0»arn o»panr onsnnd (Griffith et al., eds. forthcoming 2017)
Restrepo & Guhan Subramanian, The Effect of Delaware Doctrine on Freezeout Structure & Outcomes:
.Evidence on the Unified Approach, S HARV. BUS. L. REV. 205 (2015)

NPPDIN MNNANM 295 MPAT MIYNI DINAY ¥, XY 1M NIIWIN NIYYN 12 T DN MY Iwpna oaTn 1%
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LAVNT YN NPOYN MPHIN NN HY DNDNPN IWPN 2. NTNIN 711D XPNT INDY,7DNNIN MR
DNMNN SYND 7O ANNDNNI YN PID DXDO0N) PLNIN 2P NPYIDIN NYTN NNND DION»NN DY

NYSN 92 NI NN AYRD ,DONVPPTN DY DN P DIPID2a (Noble) Y2 Movysn
“to secure an expensive fairness opinion that (Quelle surprise!) concludes that the ,791n0%

200 offer is ‘fair’ to the sharecholders.”

IPON NN DNV DMNT DOYPN NDTIY XM ,INY 1PN 7PYAN ,NDNTIAND NN MY
172NN 2955 DN YWIND WOV YN NI MDTYNN NYIN NN .LAVN N DD HY MNP-0PN
NOYN Y N PIDA JNNY D12 NTOX NDDYY TN 7PN MNY NY IWPNA .0OVYNN N1 199
NN NN NOX NMPOD MIANN DY IMIVNN L NITRDT PIHYY D21 NODYN HY DPI2T NONY
NIN IDIND NN VAYNT NXAY ,NYTN NNNT MONN I IVARD DI PIINND 1D TUN DITYSD YPIPN
STYINDOY OND )Y WA

MPINN NMON SY NTHYN NYIO qon Tys vavnn ma nwy Dole Food y71 poaa
DXNVPIPTN NTYI NX YNI2 DY 11N ITID YN NI12IN NVDYN DY .IRDNN MDD NPIVPIT
SMNNY NNNIX NNMNY ,VIZIN-N NPOY ¥PI DY NIANN DY 711NN NN NTINND 1Y) DIWIN-NON
ND LAVYNN MY ,0MVYN DY NIRN NN DY NO) 119N — MEFW na5na yapw ynn nona
PN OX TWUN ,D0»VIYN DIYNN D) 901D TVOND MODYNN PO DY INT POV XOX MIAPY NYpPnn
A PINND ,PNND MPIN .0 NIYND ONMYY MIXPNID Mwy MEFW nobnw »n ,nomn ond
: 71D 91D NN ,LIVNN

But what the Committee could not overcome, what the stockholder vote

could not cleanse, and what even an arguably fair price does not immunize, is fraud.

:In re Dole Food Co., 114 A.3d 541, 556-557 (Del. Ch. 2014) ,n>7yn 1y0 Y¥ Tmo qwpna N1 %

[TThe Delaware Supreme Court’s description of an appraisal proceeding as a “battle of experts™ [...] is

only one of many cases to have made this observation. These decisions have not employed this phrase

approvingly to suggest limitations on the scope of admissible evidence. Rather, they have used the term

as a shorthand reference to what the Delaware Supreme Court identified as “a recurring theme in [...]

appraisal cases - the clash of contrary, and often antagonistic, expert opinions on value.” [...] Chief

Justice Strine, writing as a Vice Chancellor, described the phenomenon as follows: “... These starkly

contrasting presentations have, given the duties required of this court, imposed upon trial judges the
responsibility to forge a responsible valuation from what is often ridiculously biased “expert” input”.

) W .Ryan v. Lyondell Chem. Corp., No. 3176-VCN, 2008 Del. Ch. LEXIS 125, at *2 (Ch. Aug. 29, 2008) 2%

LongPath Capital, LLC v. Ramtron Int’l Corp., No. 8094-VCP, 2015 Del. Ch. LEXIS 177, at *27 (Ch. June 30,

2015) (“Much has been said of litigation-driven valuations, none of it favorable.”); In re Pure Ress. Inc.,

S’holders Litig. 808 A.2d 421, 449 (Del.Ch. 2002) (“the disclosure of the banker’s “fairness opinion” alone and

without more, provides stockholders with nothing other than a conclusion, qualified by a gauze of protective

SV TN NPIMYIN DY IN-NTNA I TTNNNY 715 language designed to insulate the banker from liability™)
32 5Y DY YTIM SY NDNN NWITNA ,)N2 WITIN 12INT YIN2 MHOON IMXITI LAYNN SN2 NN NOX NYT NN

Blake Rohrbacher & John Mark Zeberkiewitz, Fair Summary: NI 0PPOY DY INN DX POIY MYPYnD
Blake Rohrbacher & ; Delaware’s Framework for Disclosing Fairness Opinions, 63 Bus. LAw. 881 (2008)
John Mark Zeberkiewitz, Fair Summary I1: An Update on Delaware’s Disclosure Regime Regarding Fairness

.Opinions, 66 BUS. LAW. 943 (2011)
NN NPIVPYT NNONA NN Lacey NoYnm NNONnY PIn 5S¢ mnnwnm  mng N8I yaw 0 NToN Ty 20!

NoYAY WP NOWNY YNOIN YTV PINK TIY IDYN — N3 MPNY NN MYTIN 1IN INRDT DY MDYNN .INININ
22PN VAYNN MNTN AN HI2 NHIIN VIYWNN NIIWNY NTMIN IND TR ,NIYY-YUNN RN TINA NODINI
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[...] Murdock and Carter’s conduct throughout the Committee process, as well as their
credibility problems at trial, demonstrated that their actions were not innocent or
inadvertent, but rather intentional and in bad faith. Under these circumstances,
assuming for the sake of argument that the $13.50 price still fell within a range of
fairness, the stockholders are not limited to a fair price. They are entitled to a fairer
price designed to eliminate the ability of the defendants to profit from their breaches

of the duty of loyalty.**

PIND PI NTHNN NNPNA ,NNINRID DMNN NYIAP 1T .PIYNRIN VIYNI N¥N DMIATH WD

NPOYI D2ANYNN NVWY SYI N NOPPT 2. NNIWIND PXDN OX0ID YN NPOY DY NM1INA
D127 2ANNY HNYHD NN DOYTIN DN NXONX 2D NHN MYV PON DXWOPI DN KD 172 dNNY
LDONYY PHRD NN NX D199 DN WINT ,NIDN2 VYN 2D DIN IDINT DIND DN 1D DY INUND
DM PO ¥ NN PIND TN 224 NPOYN NN PYIND TPNIPY 1210 INNDTA PTN NINY MO
“According to the common law nostrum, fraus :NMY¥INIA Y2IP VIYNN N2 DIIND 295,077
P NN (fraud) NN D PoINd W My DY 2% .omnia corrumpit - fraud vitiates everything.”
PNIAN 1IN VAYNN MY ,DNPNRN LIVNT P (misrepresentation) NI I¥NN LAN NI IPIAVNPN

IMINDTI IWUN ,D2PNN LaVYNN P (deceit) TPNINN I O) NYTIY PLAVNPRN NNINN 2°7.07P»2

1N ,NN2 DO XINY NN NYP DTN DY NTIR NNAIPN 2°%8.common law fraud o) NnoOnN
IUN NN MNKD TNY IMIYY DOINN VAYNN NIV SVIVNN DIV TIND .NIPNPN T 1T PRY YYD
25 DINA NNMNNA DY NPOY DI DY NOPIN NN MNNY T2 MIPIND NJMON DY NNIINN NX NHWN
NNYY MINT NIPN NNIDN IWIRN TURY 1O NARD NN NINDNI RON NI POV PORINDND HY

209 ©INNN NMINM OOYA DY) NIANN DY

.6-5 mya,140 wrn 99, Dole Food 22

UN INNY TODRS MYDYNN PO 1Y M NN KITNI DA NN MDY 1Y MK N NS Dawni mda o0 20
ST9ON 139 WD LOPY DYDY INT NN NN NONY NN NPOY Y92 P won Trados nvwi9a

“[T]he effect of the third [fairness] alternative is that the interested party :169 mya 48 v »yo ,Clark nwn 2%
can always defend a basic self-dealing transaction against a charge of automatic voidablitly by arguing that it
.was fair, whether or not there was adequate disclosure.”

Rabkin v. Philip A. Hunt Chem. Corp., no5n 9y 7anon 85 mya 140 v 9y5 ,Dole Food yya vownn mna 20
“[In a) 711 mya,132 v Dy Weinberger na5na 925 nwyny 153 nnnn »In .498 A.2d 1099, 1104 (Del. 1985).
non-fraudulent transaction we recognize that price may be the preponderant consideration outweighing other
N MY T8Y DY, 714 mya , Weinberger 1y2 Vavnn N2 PI8N TYON NONYA MT 711 71 .(features of the merger.”
“The appraisal remedy we approve may not be adequate in certain cases,) DN MNIYY NPOY DN KNY INN
particularly where fraud, misrepresentation, self-dealing, deliberate waste of corporate assets, or gross and
NPOY DY 2DNNY DNMNR IRINN MDD NPIVPIT MPINN NMINY ON .(palpable overreaching are involved.”
.Weinberger no5n2 9215 ©)01 MVY2 Y0 LOPVLA ININNN NN YO TPNNY

.85 /pya 140 v 95 Dole Food 2%

Cole v. Nat’l Cash Credit Assoc., 156 A. 183 (Del. Ch. y»y5 man Weinberger nw1aa »isnn »n9 nnanonn 207
LVPTHPTI MDOVPIIVONP NI HY PN DY DoINN TWKr,1931)

.Trenwick Am. Litig. Tr. v. Ernst & Young, L.L.P., 906 A.2d 168 (Del. Ch. 2006) Swn5 w1 208

PINY 144 PyYDa MINN WPYHND Y MNNN D) T IR MIMND NPIVPITI MPINN NNYN YW NN Hvda 2P
PPN NPIN NI5N2 2NN WK TN NN DY .0 NVPIT DY DN TWUR 135 ¥ 500 X2 INDNY ,INNDT DY MHaND
XA NYIN DY NADNT PDIN TWRD 12 DMIPI DIRY MDD PYON TIND KIPY NI PN INMNDT DY 1POYN LIYNN M
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YN PIN T

PIN DY 1T — PDVLIY NPNN INIYIN PTI PNHRND NN MDD TID KW IMPN NN M2 DT P9
MIINDY DOONNI PTN DY SNODI-NIRNYAN MM NNRDY 2 P92 MNPV MNNN NN — XN
TN NPNIN .DNIVNI YOWINT NONN DIPTN NIV DY THD) YIRIWN PIN .OTMPN P92 MIHaN
19N NN, MIAND PIN NPPPND TY TIVA PVINMIT NYIVN POR DIIPN DITIY YININN PO NYTN
DY NI — MNDT DY PTN IPOY — OXPIPIINRN PTN DY INYIWN 112 T2 .17 NN NWHN) NN
™A SV INNPNY APOYA NNYP I N A0 ANINRD TY PVITNDY VYN NVOY NNYYN PIND NPPN
MIDYSN DY NN MNT OONI NWYI IDORD DIYA0 NIV D 1NN D7 IR DIDIN VAYNN
MINNININD T IWAND N2 YN ,NINIYRIN INPNN NN NN 1M P90 DY NYNIN IPON .MINDT2
PANN NIIND YN IMPO DX MXINI NIV ,MININN TID? 1272 NIONN NYIAPI D) NNNONY DOV
PN NPXPNY AUPA NPLINDT MTIPI NND DY NINPA TVW MNVYN PONN OONNRND PTI 28D NNYTa
N PTN WX ,NINMXNDD DHPNN IR JM2A OWOUN PONN ODION LAYNN N NHPPNYY MI2NN
DYYNN N3 TONN .NIANNN NPNAN JPYI NNNNN TID> 1272 IMIRDTA YVIVNN 2NN NOND NNONN

792 ©Y917151 DXVDNN BOY TTNNNDN YINI NI 1D HY ,INIYID DMPN YOI PTN I PVIND

nonmavn 1.7

192N PT PO OONRND DXTN 9D NPTHN NNV TPYRID T2 VNN INIY DY MRNNND 0T
SV MI2IND Y2 NNINN NIDNN DXL, PYN T7Y VAW 191 POV VAVNT NP2 YIP N 1) mPoWYY
: NN MPAY YN PNWIXRN NN

;172NN NN DN NHMIDN NTHR .NN2T SV NI1ANN dMYY DIWNRWYN 172N S9N

PUON ,INN DIVPN DY .NNVY P ,NIANN NVY DPYYN NX MDY DPYY DININ)

51191 193N 5N .NNIVY NIANN MINRD DAY DX PO DY AW 73 19 NMON T

NN Y XN PO, 1OY NHLIN NDINN NN NTIA 190 ,N72NT TI-T-9Y YN NIN INVY

PV YN YDITI TPINP TINN ;N3N YV SMNY DIPHI D NN TIN TIPINN INSIND )TN

INLIN NN INNLIAN ,NIANT NN MYNNT DIVH 12 ¥ WX NN DY 21NN/
211 7112)NNN NN IMAPNNM

2] ’b\’)P“D NI NYIAPI PNARN NN ITH2 MPHINN TID IWNRIA IRV T2 NNANN NION
195 YN ,172NN 120 102 NN DMPY MV 121D D) DYAY MOPIT DY INYIN M) OV 22 nwpy

“[Alpproval by fully-informed :405 mya ,139 wn 995 Marciano W3 DM N P> DN YD NYWAIT NINN PHya
disinterested directors under section 144(a)(1), or disinterested stockholders under section 144(a)(2), permits
.invocation of the business judgment rule and limits judicial review”

Regal mapya 107 wrn 995 MNINS POY YWNn5 INT ,WTNNNN DN PXONN 90NN PTO MDD mpTn nmad 210
21 Holland v. Revenue and Customs, [2010] UKSC 51 mapya,143 v 9yd »an pmy ;115 wrn 9yo (Hastings)
.Central Bank of Ecuador v. Conticorp SA (Bahamas), [2015] UKPC 11 now>

SMINN SV NPYAONNPRY DX0IN DY PYN VIOV TR YPTN NN JPY7 MNY>2a 889 'Nya ,83 Wi DYY N Py 21!
VYN HY OSMINKN NN N L), MIAN MY NYRYNL ,/PIVM PT T THIY AR N 91 YT HY 12102 ORINND

NN N3N PYN VAVN 9 NIN GN YAPI Y9N (account) PNIYNN TOMI YY DDIAND DINININ IY DNN NPIIDOVINPRD
.(1951) 242 1 179 Y100 TN W9 89/49 N7ya

1w 5 P50PIL Py 212
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2 NN PHNI NHRY PIINN PIY PNRI NV SMPY IMYSNNI Y199 NNINNR 11NN NN
9PN MOWIL WP ,NYIANN NN INT 1TV VAWM X9 ,11PIYN VIV

NV DX P PYY D INYHY 5NN NN DY TPTID NPND OWN N2 NN

,TINN MV NMIIN DIN ONNNN NIRD DIPIYNN NN DN ,NNIND DY 2 PyDa .n1ann
D) ,029-55-5Y .12PWNN DY IMN-"NYA DIN DY MTWIND T NPIDN NOWYN NN IR MIPN
PR TO2 0) ,NDWND H91 P DIV DI NOPY NN NI WIYNY DMVIAN NPDN DX
WPNND YL N PN DIVY N TPYYD 1007 00 Nt NNIN IOWYY N8N MINIY
SY DY NN ,TIN NPND MUYV IN,TIND OV PIY 10 NPND DY IN D ¥ DNAY ,DYNODNA
NN NY0 DN PRY,NT PNIPYI MPATH N NVININ 1D .OMPDY PNY 1INID INDINNDY YN

23 Aberdeen Rly. Co. v. Blaikie (1854) ,.....n2»n->n52 N NN NN NPDOYN DX ,NONYN

NYIN NPOY DY NIRN NN INNNINRD DY INTNY NPNII MPA) 93 NIOX PN NIINN TOD
-N2 NN — IPNN MXNN 29D NIANN DY NNOON ,NT PNIYL — NMININ DY NIPN NNIDNY NNIT XOV
PTN D) N3 ,D290N D27 MMPHNI) NPININI I2OUN HNNN ,N PTN DT 24NN 290 DV

Aberdeen no5n — YWY DM PTN NG PODY DIPN PIIN N YYD VAYNN N2 ,)ON INIVI

PNANT YT 215.wNN MMM AR XXAN KON NNIINRA PANDN AN NI 1PYW — 1Y NN5Y Railway
IIIND POV VIVNN N, VPN NI NINID NYONY M 7NN MIRY MY NIDNA KON 1217 PRY
PO LIVNN N2 TV 2ENNIDN NIVNN NN TOVIXY DD PIINOD DY NNV DTN Twnna

:TPAVIN YIND ONIND NOYNN NHPNRNN 272 NIAPN NN

12 DINN DX .9R PV DIIN MIWYD NI AN XYY INTYA YINn NS NNvn

927 95 KXY 192N DN DY NPIVININRD PIMIND YIND ) NIAN A0IN DY 127D YN NN

L2730 DY TPAN 1KY DY DAPNN WPYND D) 1NN D7V 172N HY 1N OND WPWYNRD AmnNn
217 7730 Nyann 172N %995 NINNIN N2IN DY

1N IMDYN NPNINA 218 ONINIYIN MININND OPTI NINDN NIDN NIN WOPIV PT PO
7H32 IINN NINY DI ,NANT MONMNNY NIT KD NIN ONY TN ONIX NP PN TN PO
NNT NEWD 22901P NYI92 NNYRID) YNID) — NNODNA THM LIOHYN LAVYNN A DY PT OPDI

.1579 mya ,ow 213

DMPY INIINY NNY NN HNY MOX 1PN 992W NIMIN INY PR 19 NN VWD Powm To5 Junna Pn 2l
DNYLVY Y00 [ NNIN NNPN TYND TA-MDT HMNY PRYNY NIINN NINPNN NI AN 1OY NNNN DN OONSPN
9121 792 .(1580-1579 DYa ,0W) "RPYT IYIWAN MYSNINI DXNVIAN NMYY DR IPITSN NI2NN NV DY DODUPMIN
T2 N IYNT NIIND NVY DNV ,02IHDIN DINNIN MYINNI ,NIINN TYURD YININ I NN TPINY NPDY 9955 D
TPIN X099 PIY DNIND ¥ 12, NNIN DD PYWIND YT N2 PR PITY NN NN NN DY DY 1DN NI VYN T2
O NPNID THOTIO NN YNI PTIN DNNAY ,NYTY NON MIN 7NN TIWKR I 1DON ,NIINN NIV NYIAN NN
PYINY 5127 IR NIPN MR DIY NIYOY DIV ¥ 7O IN¥IP INDONN YINN DTN NMINNANI NTIND NPYY MDON)
STUNNND DYIMIY TN

.113 w75 LOPL Y9 N PNPRN NONY 215

.1579 mya 1 vrn 9y0 pYoRIv Py Iry 216

.1580 mya ,ow 27

5S¢ IN9INNY IWNA 11PN P2 ,MAIVN MY TV NNINON NN Y0PV PT PO ,NININN TID> 1272 199NN Yy qon 218
YINDN 1Y TINN Y NNIDND YINI DY DVINNN VOPLN I NTIWI ,NIDI-THN PNYD YINI D) DIMYN T NON

DINT 9D 1910-NININ DY INIDT-IRD YN MTINNIN
NI P2 DY T HY 28N KON SN 19 MONY 3 119919 PN ,280 'Nya |21 wrn Y9 MOW N7y N 2P
P02 10 'D9,1PV9P 3 N7¥A (2000) TIY NI NINY 5083/99 N7IT DX NT IWPNAINT /NN DY IN DY NIV P25 NIINND
D79, X123V 23 POV 765/80 (P83 21INND) NN DY WX ; (PP NT :19NY) (8.5.2000 ,12)2 DDNY) P2 NOWIN YW T
MINNN Y93 POV APOPYA DN YHVPIV NOYN HY DXDNN DINIIRD .(N>2INIAN VNMVN) (1981) 143-142 ,133 (1)270WNN
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NOIY INIY DININNDD PTN OPDINI TAND G — MIYVI KXY GRY 1O — NIDNN KXY DOPIVY NOHN
NP ,MNAD NMNIDN NN PNPNN 2T 220.7UNPNA INTM IRINN MPHINN NPIVTY WATNY
1991 0PIV NOYHN NN PTIND KON I N 2DV 2L PVAYND MDA D¥IOW INIOM PTN POV
MDY OOIN ,NAPNN NOON NP DY WAWND 2T NTD D127 28N PR INNYOVI .NTINON NNV

STUNNA YR JORY 29D, NPLIVHD MOPND NN NMINMI NYND

TIDY DY NN N9 DNMNNI JPHYN LIVNT N2 N MDIP NIYN NI VPIV NITN TNY
PARN NN 2D VTN PIPOYN DX NPODI I YIP P2 VIIVN PHRND NN DY 2570 MM HY
,229-DINA DIYAD 2N MDN DY 1D NN T NAIN DY NNIVHYN .NION DY DY NOVINNT MDY NN NN
NN 23 Y2IPY DN THNTIPI ONMNN XIN DMI2TN TWNNA 222/ PPAN NNWIN NIV WD MDA
191 222 751305 YPPON NPWIN YN NN L,AD-DIN DAY INMN NIAMNN DNINN DY NHVINN IR
VAVYNN N2 YAIP NN NVIOY YYaY IWN ,JIDY 2247107 aNN DY PONY MDA Db Hmn by v
PHN NN 2N ,PNMIN DX NINY YPIND ,NOOY NMN DY : ININ PHONNI0A PONDNY YO0 1D
225 1[...] , 73N 25-0IN2 17299 DIYAD POV 1T NPONY IWNA NHAND

N N9ID 1DTTY ,7PTO” DIVN N2 PN DNY T 7MY DY NIV N1 ,NONYN NION NINY)

N NONYY WAT IR INNY LAYNN M OORIVID PTI PNORD NN NTND THIRPIIDND NMINN
N2 NP PNIY JY 1DNNDNY DX270 PN INY DINMNA PTIPDA ND 0) — NWT 20N ,WNaNa
N NINN TIO> D) 1D NYXTN GN) NN NNV PLIDND NOOWW MDD MYIPY PIIINN DY
VYN DA ,TPYNT JINRD NIN ITH2 DOIMYN TIN NN DY SNV IYPNN NIPIYN IR XVIN
M0 NVWY DY 5N — SNNNINX DI DY PHNRN NN DY MO TIDMD NIINN NN NN

T9 ,99WN N DY NN 1 1IN 299762 X732 IR .7ININ DY NP NNODNA 1OV 9992 MNNNNI ,HMIN DY IMOT NN
T1a 7Y TIDVND VINY ONORIY YIN NVIIN MNA "PYNYY 13 YON 480/64 N7Y ; (NI VW) (1963) 2155 ,2131 »
(13.4.1994 )232 DOMY) (PYI*92) NHNPIY MNYN NN 3 VAN 5074/92 XY ; (N2 'N VNWN) (1965) 387 381 (2)V>
SV 1T PDAY N YD ORIV NTHN MPD) 210 NITANNN 73 DN PNINX 225N NINVAD 516712 NV ; (NN VWD)
.(13.4.2014 ,)2)2 DDNH) PPLWIIIN (X ININD) VYN
.327 W) Y909 INT .NNNR-INY2) IMND TAN 1IN OYNY NN 220
(2007 , 727 NNTIN) 454 WINN NN PIN DI DY HWNY INT .01 20 S PNDNK 0392 NION Novnn 22!
: (NVPYWIN YOOPIO PNYD NNON)
193 P2 TN NPNY 91D 12 281D DIDNY 192N PN IN NIWN XYNND MIVAN D5 NOOW 92ya M Navinn
MO NMY MDD YW XD IN TINN NPOYA 912ITH OX NORYY AWp RIY ,N72NN0 DY 7MY a5 Hv d0I9
[...JNMY NNYYPN NI9N2 7OXPTO” NINY 19NN 20797 1NXIN DY IPRIMVIND NN INDNN 1N NPHINRDT
;397—393 10ya ,167 W DYDY 10V ;(1983) 306305 ,301 LV VAYN NPY YNPINND DMNVPPT NINY” 10D NN DI NI
2O NN 535534 /nya,148 W DOV 1 TINN DV VD ;(2004) 180,173 N DYPOYY VAYN NIANN NPIIN VI PRY
TOON 1272 595N NN DI NPT NPNX NIRD MPOY NYNN NI IDINRD TPHNNY NPOY NIDINRN NIONN MHINN 2D PN
YIN2 LOPL Y INT .IMN DY NIPN NNIDNL NNIN NN RIONX NI TINI NINT ININN DY N2 YN 1IN DY TN
STNY 81
.72 (AN ININD) VAWM YW YT POAY 49 109,21 Wi D5 Mo Ny 222
.50 109 ,0w 223
JARMNY S0IN PYY ,NT2NN NIV 29-DINA SN KIN PRY PYHRN TYWN 1NYNN TURIY D DY PO VavNn na .ow 224
9102 VNWN 29N (1978) 287 ,281 (2)2D 179 YA MYPWND NN SXRPIA .3 N I DY MPIOY D 667/76 NYD INNON2
7 [...],172N0N N2VDY 25-0IN2 NIV IT PRY SWNN TYNI 28T NONY 2P0 NINYNIN 11D RN NDMNN NVINN TUNI")
STORNINND NPDMAVNNPNRD DY SONIP MDN INT .(’N72NN NIV 25-DIN NNYY NNYYY NNY MIXIND NYMNN DY
N9 1NN DNIMIY TN NIYINOI PHXRN NN OPPA NNITND INDIWNA NN KM 7D NMININD INNINN YW NN : WHIT

Peter J. Millett, ¥ .1)nN »9Y5 7252 MdINA YYD P INDY T2 NT HVIT TNYY 9127 IONX INNIN TPV .KXID
.70 v vy Getzler, As If ; Equity’s Place in the Law of Commerce, 114 L. Q. REV. 214 (1998)
.72 (AN ININD) VW YW T PDAY 56 109,21 Win Y5 MOW N1y 223
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NT2IYN 226,92 Pr3INN RXINY INK 2995 NIDY YDIWNI MYND NHX NAIN PHY DPON PTNIY O I, NMINNDN
DONNINN MPAOY [ TORPDININD NTHYY NTINND DORNNIND DD DY MY ANV 19N 1N PHIX NN 1D
NN DY) NINDNA THINN TVWNY ONN),TAV2 DM ,NH2N2

,PONIY YIDY — MNINON NN VAVNN NP NN DNIN DY PNWIRD NN DY IMODND 1Y
Meinhard v.-1Litwin v. Allen??® mwian nVPRPINX 0PNV 27 55090 NoON 115901

VLN P2 VWA MNNY ,Litwin Novn Mills v. Mills?*? nwon , 1199008 NNX T ,Salmon??®
951 .172N2 NYYIN DY NMIYND INMINR NAPNNT NPT DY MPNN NN 1PV PO , M INI
LONND NYT PPN DY OWI) TIDD NYAITY DMIDN DMV DY NN NI DY , MM DY Mo N1
9510 AN NN DY NNNXYD IWYNI NIDMND NPINVIN NNDNI TNPHI NMAY NIV NI
5PN DMNINKN DTN .NPHIXY MPOY NIYIND MPINN DYDY PPN NOYN NN PR ONTNI 0PN
LAMYN DPNY DMV P MNNINNK YDNYA KON 172N2 NPoY Xow  Meinhard nwaab 9wNa 90M

Mills no5n .)IXN NIND NIVANI SNDAN NN DY MNP MDD DX INTIP VYN PN N IWUN)
NNPIN N ,NPIN DY 0) XINY NPT YD DY NN PNIY NPT NPOIWN N2IWN NN NN
PTI PHRNN XINY POTVOIND PTI NNPNRY DTN BLN01P NWIa DY Q0N PTOPDI NN NOSN
TIO SV NIVIN TNXD TORPIIDND IYND NP 71721 7N DOV, TININ NOIX 5930 YN YONNN
Mills n55n manY o )3 Sy 9 Mills no5n Yy 7903 NNDIP2 LIVNN N2 PIT WX, MPINN
W ONWN PN DV 329053 1 INPIA NYII MINHN LIVNN NP2 DY PTN POAY M P VYN
N9 TINN DY0T NNIMN NN VLN NI T NNONI .AMN YINM Mills N5 Sv VNN NN PO

: DNNY TYA DIATHN DXI2T PO NIN MINK )N

NP MEPNY DX O) DYHMNN Y SN [D7Y — IR NION DY NN PIPYN
MDNY NN D [...] 779NN NIV 27 OIN7 MY N PV D) DYDY IMIYY DINND

PEN NN 520N 17D MDD YON W DNYP YY NDDIINN NIV 1Y LRI TWRD YITN INYWA WPN MO Ny 220
YN OOPL YD INT INDINN TN DY NIPVN NN ,)PYD IINRIN T DTIPI DININDN YON? DY MDD NPIMLPY NINH
STONY 36

P2 (AR YININD) VWA YW 1T PAY 50 109,21 W Dy oY Ny 227

NPDON NN INIYNA VYD VLN NDW N¥a VawNPN M2 Litwin v. Allen, 25 N.Y.S.2d 667, 677-678 (1940) w228
£ (NOPYIN TIN5 VDN MWITAN) 1PNSW NN TIND NMIVN

The directors are bound by all those rules of conscientious fairness, morality, and honesty in purpose
which the law imposes as the guides for those who are under the fiduciary obligations and
responsibilities. They are held, in official action, to the extreme measure of candor, unselfishness, and
good faith. Those principles are rigid, essential, and salutary.
It is clear that a director owes loyalty and allegiance to the company — a loyalty that is undivided and
an allegiance that is influenced in action by no consideration other than the welfare of the corporation.
Any adverse interest of a director will be subjected to a scrutiny rigid and uncompromising. He
may not profit at the expense of his corporation and in conflict with its rights; he may not for personal
gain divert unto himself the opportunities which in equity and fairness belong to his corporation. He is
required to use his independent judgment. In the discharge of his duties a director must, of course, act
honestly and in good faith, but that is not enough. He must also exercise some degree of skill and
prudence and diligence.
.47 WP Y9 INT DV NDP NV VIVYNHN NPV DT .47 Wi 9v5 Meinhard WA 22
Mills v. Mills (1938) 60 C.L.R. 150 1 230
TN (1984) 442 ,425 (2)ND T19 PR 73 DMYA DNV 2.7 132/81 K1Y ;228 0¥ ,224 WM D¥9 1pro pay Ny 23!
LONTP VMVN) (2000) 271,252 (5)73 779 197Y¥2 YOLO N2 13 DY FPYY RIY 0¥ NN NIADY 4682/92 RY ; (P9
(1976) 233 (1)375WNN 079,07 YPAYA 19 1 Prya MYPYND N3N ORPIA AN 3788775 (NN P1INK) 977 N 232
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:T)ON N3 /NIANN NIV 20 DINY 79N NT NN XTI ONTIVINY D17 DIPNIA NI 97N
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fair) mmnNN MOMNNN Y955 TN W 151N NIINN TIDX D MYV H9YINNY 1N ,PYWHY

AN NPOPN DY T2Y2 12 MONY AN 7PN I9INR PV MY NIV 29 GwN ODIrN (dealing rule
NODDIIN NPNX NNNYIWI 1T NNWID 234 1PNNY NPOYN MY DWW TN DY NPDY TNYN MININKN 29D
JORPIIND MDD NYIN DY INNOYA YOO ¥TI NINTD MYV PX,01PN Y NN

LIYNI NYANM NASYNNIY 9D IR NN .T7O9) N2 XDIPHNN 12 NN SVIWNN 1TONN

NN NYHN AN NHOXIN MIAND PIN DY INPIPND TV ,N72N DININND TUNA N KDY PONIWIN

MNMININ DY DWW NOMWYW NN POV 1PN MNIND MIAND 1T AN DIPHNN LIVNN MLV N1

YN NN PVIZND DMTY,XDN N2 DD DY NININ DY NOPN NNIDN NYDP KXY TWUN TN PRY NONY

TN MNN DX NI PIRD NN NIDN D07 .19 DX PYWIND NDID NDIWIN MMIN POV
.IPOYN NN VIS MOTN D) DN ,NIAVNN TYD TTHA IMYIY TRIWN DI TYON

Y5757 LAYNRN Y MIAND PN .2.7

MAOYNN O PINN-NY DIXNIN DY DNN P DY 1215 NV XY MIANN PN DY NP pn
AT IV MINDAY NPNR WNYY MW NPY KDY NYX DY MZN 17PN HOIP ,00PI0 )X MVIaN
N2IND PNORND NN DY MO5IN MIPNN NIANN ,NIIND NIVN IRWUND TWNID 235019957 MINNININD
PYO HX NP PT PO ,MIIND PIN MDD PII NTYI MONA ,NH2Y MININ NAIVY 2D DINA Dwad
NN DY 226.79WN IRV MIN I2T2 MIINND NTIPY 4 /0N PPN NNDNI MIANN NTIPAY 1396
DINA XN ,NI2NY ONNNX NN 2N NIV R 2D YIPN ,MININD PIND 254 PYD DX MPY ROY NIy
PYOI MINNM ,PINN NONN VNI NDIP PAIYA 1DV MMNN TID? 7...1N% KI5 ,NNVD Dy 15
ANYPN NONY MIPI T2 PR YD PN OTIPN

DD NN OYa HYY 1IN NVIDYN Hya DY DIMIY M NPN TYN VP PPRINHN NNT NMYD

NNY AON DY DOOM ,OINVPPT NNND MDY NYIANNA NYION MO DD ,N2 THYH MD DNY WY
NTIAYN NN NYD NI IOX N MMOHN NN DY P THN N0 37.m9200 PIiNd 193 Pyoa 7man
921TH NND Y DX NORYY  TNPHNIY ,NIND NARNWO NYPN D52 ThPNI IYP DNNYID .1PNONN
NNIYINI NN NVIDM 1IN NN MHY VIV YIAN NPAON I NPT NYINT /MY NN NN

YW 0MWN YW T poaY 7 '0oa o 233
S9N 118 W) %389 T LoPL YYY N 234
-1 PT PO ONINND DINIIAN YV YTAYN NP DYDY WPdPNY MO0 DIDI NOW XY NOON Numdw Swny 7o 233
NOVMWN DY NPT POAY 309,77 W DD XIA8DN-YIN N .1I2NN PIN NPYPN YINK ,2007 NIYA PO TUKR X128
YN (N NININD)
L9796 maya 11 wIN Y9 MINININ 2% 1VIYY INT TPNPYPNN MNVDINY 236
1M MI2NN PINY 193 1 237
M»INA LAY NYI5N NI NVIYYY Hya NN .193
1119200 995 MINA KIYAY N2INN NTVIN IND DXVNANN DY (N)

;172N NVYOYN Yya (1)
; 72NN DY N0 NOON IN 1D NON NVINN PIY I IMNYIANN 1INV YT 71730 Hya (2)
N2 IN 192N2 NIVHN XY DY NN YN IN NNND M 1T ¥ )IPNN MINNN MDY 71N Hya (3)

.192NN %955 NN
SV 192N OTNIYNY 20 DXWI ,D2)NNN DNV NN NN DY DXINN DTN IDINY MINN NN NN DY (3)
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,JPURY CTIYN ONWA PANDNY DO IND 22072 RPN NPINT NTIPIN NN DY 238 nuoninsn
L,V NPOYA PV Y ¥ AUN PN 172N NVIDY DY 921 TH TWNRD MNADY 1D 5151 2D NN
NOYWN ,NON MDY NNY 21N XIN ITTHI IUN J0VN — PN ONNNNX TOWN POY DINN MIAND PIN
NP NN PO 1D PNAN DOYD VNN NININ NIV ; NDIYIN DY PIYIN WAYND MIWINRD NNON
SV T TNYNY PRPIINDND PTI IRIND MPINN NNPIVPIT PAD MIIND PN NIINN NN P2
SV NAPN NNODN DY NPIVPYIT NINX NN NN ORPIIIND PTA IRIND MDD .DDIN WX ,INNDT
N2IN ORPIIIND PTA .NNID NNODN ITYNA NI9NN NIWIN DY) 199D DY T NOWY NHaN
PNTN 129 DY N .OPNYN P2 DTN WY DI, NMININ NN XD PHOX NN NN NI12ND NVHWN Hya
TIY PN NNT MIAPYIY 1IN 290 TPRIINRD NNPIVPITL POYD MINTND NIRPNIDY MIYOLND DY NN

D172 PO MY PR TN, T 1110V

TNYN ITON Y2IP MIIND PIN NN DINNNIND HY DIIMAIN 71272 NPOOD MYIAP HY O

Sy32 5Y MMMDN MPOY) NI2NN DY NIVN XY DY MPOY 241,007y TID wwna MIND Mpoyd

D»P) DNNN DNNIN DITHA WX ,MDDIN NPOYN N 19D TLOINX MDNIND MM DY NVIDVN

v DN NHaANA NVYY HYaby NPDY .RYHD NI YDA DY NIANN NNODN NN NNY DY TN

242 OOYNN-NON NN DY SY 21 PPNVPDT ,NNPI NTYY DY — 7YDIWN NN INYV DA Y
243 1PNIW Y9, 091V DNTPNNN DXITONN NN OXIN ITONN DY HOHHIN MNNNN

¥ ,UITID MIVIN NOW 1ITHIIV MPOYY IWNRI MIANN PIND 280 PYD Yyp MY ATOND NNOWND

,IND DYTTNNN M DY HOVAN TID2 MYN XOY MIRNNIND YOND DXTTEN P2 91N NION NN NPOYN
9PN MYIR NDIVI NPOY .WITID NPOYY NN TN DY NYTO POY 7N IN LYY OWOY TN 1955 1)
Y9951 NIPNA NYIN NPOY DV MIVINRD TN ,NDIVI2T TN PN ,PYDN NDN 1Y NIPEYN NHLA
DYN NINN NIINND DAYV D GR PPINHN YAPY TTONN P2 NYIN 1T IRNIN 24 MNNIIN YON’ HY
VIAND 12) PTI NIVIR XOY NPOY DVAD NIIND PNNY PO MIANN PIND 281 PYD 245590)5 D> NI

5ya 5y HONY NPNANY) TPHY VAVN HW T POSY 56 D9 ,(28.12.2016 1232 DDND) NPAYN 13 NPT 7735/14 Ny 238
DY — 2P POIY 1IN (7.1)210 RO, NIWAN XY DY NYVINT PARN NN NNIWD NYHNIN NN NVIOWN

M2 N9 DX99N YY NYN AWK ,N9NT PHX NN N2 MXIY NN MPIND NN DY NDTYN NNYINY N0 NN 2
— IMYONIN NRIP MDY VD PPRY D) N .121-100 MY ,11 WD DOY0 NN 1Y VI INT VN NINNID .NINNON
,(3.5.2016) (o 1317)5] D)lval 1P VIOV Hya v m»minn nn v mNTo RAZ2)

SY MMNN NN DN MWD — MYONN ,NYoMN  Nuonn” VY Pny ; amirlicht.wordpress.com/2016/05/03/46
.amirlicht.wordpress.com/2017/01/16/71 ,(16.1.2017) ©aWN MO INPI "MLV Y2

LITVDA NPINN YA HY DIPMIN NN NIND NI T PNIWINIONT) 640 YA ,6 VN DYy p-20an Ny 240
MR NIN (entire fairness) NVSMNN MMINT DY IN2DN NNN YAPIY PRNHN VITIVLDN D) [...] faimess — HW IRPIININD
D0 DY — DIPAFTY 1Y INT NIIDN P WP PRY D00 1PNRY VIWNY NNPITAD (MIPNIVN NP Y NI KON
MMON ININNY NN, NNINI ,IWPN VTN T290 D NN NTIPI2 PIIND INND .10NY LIWN YW 1T PO 57 709 238 WM
VOPL YT INT .02 DMINND NONY 29D ,TPNY TIIII NPINX JPNY NN 2D NPYI XOX PN, PHNNN TITIVON” N
ST 167 Wi

.MNann PNg 278-270 1o 24!

2UNPNY N9 NNPYAN NTYY DY NEONS NYIITN TR, DIYMI-ND DINOPPT ITL NN NN WNTIPN MI2nN pin 242
ST9ONY 294 WD VOPY 19N INT NNTD YT NN NP ,DIPN I, T30 20 N VPY

S9N 91 Wb LOPL PIYY N 243

NOW DODN 9,693 mya 115 wrn Dy9 ,Guinness W91 99900 TN9N DY INYAPY T N o3 Nvan 280 1D 24
.(non-existent) #O»P XY XIN PTD NI2INN NHOON 1P

NYN .Y NN TS ,INYIN IN MDNAD 10N DY NNTIN NYWON ,MWN ITYNI AW ND9n XVan 280 'o 24
MNTA HVI DV DITTNN DY RO THY .TPNINN NNDNN JI 1IN DY VN PT .1965-75UNN ,MNOVN PINY 6 0D
NNINN KON TPRNI I DANNVAN NI DY DY NPINN 20N G MY NNV THIN ,NYOIND TPON NN DIPY TNSN
M IN 192NN MY Y2 NNT DY IIWIN XIY NN DY 1MV 927D PTI IIWIRY MPOYN 921N 9272 PNV NMIRTY PAONH
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9NN-INNNIND D PNIAVND MDY YW I9N-MINID PAYY NIPOYD YPON MVr1d N9V KD DN
PAYY POVPIV NOYNA GPNYNRN MXNNKN MPT YW YHH5N 9ToNN DI1V*2 1272 (election) NN
TON DY PRY DO TINN-ND DXIWPNA 120D DIND TYNN NN NN 19D 5I1V¥3-N NPOYN
MPOYN 972 MY PR N TR PIRD NN DY NI9N2 MYIND 1IN MW PRYIL D) PNTIPI

246, 1)92NN PINY 275-270 DXDOYD 9D DINYIN NMYLN

NOW NP NPOY DV NNIYIND ,PTO NI GR) NN PN IR NIN — NYIY IR PIND TN 127

3991 MYY 295 WIY WY T 247. 1123032 WATIN NYIRD NINND NNDNA NIANN DY NP NNODN NP
NNNT XD 1D TY 280 PYOY NWITIV NPIOON DIIN .NAYNN TYD DY DOPON 7PSPIDTIP-PYNI 1NN
95V NYIAPA NPOYY ,DYPON /) 239 NYI9 .NTID NIYIS 1D MM XY 199 955N ¥IWPNL ININ
PR YD YA NN 280 PYD NX NI NVNVYN NDPNN LTI NIVIR XD NPV NN NIV RYVND
NOONI NPOYN NN TWND YT DY NYIASNN MO X DX 512 7PN ¥aAMN 7D GN 248.99IN 15WN NNOYND
TNYT NYIIN 249.8WNA 1T YID) TOIY 1IN, T2 99NN AN DIN YD LAV M DOYVN ,PYIIN
NI HYA D YIAPY MIDP VANVWN PDIN DWW KON 23 ) 90 NYI9L MMT MDD NYIAPI
PT OPO TN 0. PNVIN 12 MR YN PNVPPTI T YNNY >TD 20 OIN IDINA DY VWD
MONMNN IPDIN NINT MINY X ,NIPNN DY 280 PYD HW MINN HY LIVHN NI VYTHY DINN
DX219)N DODN 71T DINY 12 /) NION PNHYI D .1IPA 71279 ¥ 1IN NYINN NPOYN DY MNIND
Y NIPNAZLPTI WIN ND TWUN DIDN ,I79)ND) UKD AWV 1XYW IPNDN NN NVYIOWN Hyad
NIYNN XY NOMYN DY DY 1D 5 ,05011 MOVIAY D I PN 280 PYDI YD P NVMNVN NYINTH
YYD PR D VAVNN N POIN TI DYY  RPY RT.MYTN D30 NN MPON — HPY 1OUN NN YD
ND [D7y — DIDNN] T D37 12 DY IR IOV DY DIYWND ONIT P KD DINY )2 YD NIONA IATH
990, 7NN NPOYL 121TH 1IN YD NIIND — NPOYN MMIND DNIMVN DXDWNN DY HVIN DV ,IWIN
VIVNN N DANI TI2,T12DN 932 252NN NVIIVYN DY PN 12 NN DXIMIYN TN §IN) MXOIN

NNONA NIANN HYA DXTYDY NVYN IR TNN-IRINIRNY 7N ,NPOYN GPIN 5Y DAYV DX (1) YN M27D) NNRyLvN
J1vnn Tyo

PYD 19 9 PTIS-TH NYYN NNPN PRPOY? NPRY NIWED DNNT YW 1PN INPD TWUN NWNN %99 Sund a1 7o 240
MM ;(17.3.2013 1232 DONA) 130 /09,27 Y2 3 YAy 48081-11-11 (XN STINN) HIN NI .NNNIY 7PHY HN 11N 280
91 DIV ,OINN - 2PIT Y :PNY) (17.9.2014 1232 DOND) 92 /DI ,NPAWDN /) 2WPTN 43335-11-12 (NN SHINN)
NI NNNMIND NMPA) RIMIN ¥ I MINAND DIIN,NPOY P27 NIV P2 NINANN NP NN TY 1NN 1N 212D VYN
YI92 PN ,DIPN Y9N . NAVN DY KON q0WND ,DUND HYAY SOHY TN DIV IR ,I9DN-ININND DIN9D DIWPNN MWV
.(1989) 248 ,241 (1)1 779 ,O»NDIV I 99NP 189/85 XY NN .NXNN TTON DOYP DN 1PN 281-280 DXPYD NN

NN DN NPN TWRY LAYNN 112 DX TRDHN TUN 2NN PIND 321 /09 NN .53 mya,12 Wrn 989 10-NmN 0y N 247
1252y ,PINY 320 'O 19Y YT YN NIANA NDN MODNN NNX D52 XY TN MITHNNN 172NN Y 1P9Y5N NIONI IVIN
YV DN ORIIN OXT JY DD ION DYV MDTN DY DMIYPN Y DT, DT 1TON .NPIADY TINN NN NN NYSNIY
DWYI YY) MONY DNVP DANNYN YV DY NNVLND DY 12INNY NN INIDON 9P ,DDNVNNND YYN NIND M0
Namwn N Sv 0»)an

.(10.12.2015 1202 DON9) 53 109 ,DOPIIN 73 2 46449-03-13 (N1 MINK) N7/ N 248

L1 wim 9y5 Yoo Py NoYn DY TN MIPa N9 IWN ,INNDT SW PT2,MmmYT M2>X021 NNYT NNSINY .54 109 0w 24
.Espinoza v. Zuckerberg, 124 A.3d 47 (Del. Ch.2015) w1 ,115 wn Yy5 ,Guinness naon oy

NTIPIN >3 GN,NIRIID N12123 IRNINA .(20.7.2015 1232 DONY) 30-31 /D9 93997 13 90»Y 8117-02-13 (PN »1iNN) 7N N 20
9ay¥) N7¥A NPYYN NPAN NN DY DIVNN 9T0N DY YINID YPPANI 8192 8746-10-09 (11 d1INN) K7D DY NI .DYP
274/08 (PN >INN) XN ; (9POYN VMVYN) (16.12.2010 ,12)2 DONA) 90 7O ,NPNVINA 3 (PP NPYYN NNVINA NN
0215 1) 2% 2547-06-11 (D-> YNINKY) P9 ; (TOY-TIVWNY NVMYN) (7.1.2013 1232 DDNY) NP2 9N YOSY ) INNIY
,1232 DONMA) NNN 3 DNN 26926-03-15 (PN S1INK) 373N NYN ; (128 NOWIN PO) (24.1.2013 H12)2 DDNY) MIYIN 00N
SUOOY TN T TPYNA POYY L (OROVNX NVNVN) (7.6.2015

(12.12.2012 232 DON9) LINW Y2 13 NN 32007-08-11 (N1 1 Nm) 7 N 2!

.NNNNNA ,47 ,36 109 ,0v 232
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NNNSY NNIN NIV DI NN HOWIN 1TTIAY NAYN MM 2N 1DW NHNRD NN NN I9NY INNININ .NIYLY
DNODN NINY ,PTI NN ITYVNA DTN NPNXY 1YY NPX NI9NN DY NN .NI9NY WP WY
254 253 pIINN-IND N DINN NN NPOIYN OX,NIRYN NN 1N DOWIN PRY,NIINN DY NIPN

PIND NNYP NN IRINN NIIND NPIVPYIT NINIPY M2AIDN NIYIND AN NAIWN MNNINN

¥ MNIN T DY NPNIAN XIND IMNNRDT DY DT D550 LIVNN N DY INNPNY NONX MIANN
255 ©INN MNMPNI NN XINY DWI )95 DTIP TV IR NN DNDY DMIND YDV NOY DI NODYSN
NIV AUNR ,IMNDT DY MI0YIN MDA NNNNN LAYN 112 DY HNIWIAY ,INPNN X JPYIN 1D DY
N2 DMAOND NNV MYNIA MDD PPN 256 YN 7PN RD OPOYN IDND IONN NN MPNNI MDWa
SN YTIRN DUNN TP NPNIAY NTYNN NWNIN 2006 MV OO IN MDD D R YOYINY To0
NPIDINN TPMIINID NNX 779 MM MY NOY MTH DINR (V) DTV JWN Mt mMyxIa
TIVOIWITI 58 MNDT DY DTN 290 TIY NI MIAN OTD NNNNN VIVN NI DRIV DPND NNMON
VAYN M NNPNA DNNY LTIV MM MY DY) 257OKIY D)) ININD TIVN DYLN DTN DY NTIAY
NDD 1D MWYD YPOYN NN DYLVHN MADN MNP 20 MNITI LAVYNN N2 DY NNONNA NNHNN

59927 ,5995 79WY IROT 1IN TOY YIAPN 1IN IWIN NI DWW ININDKN ,NUYNY 11579 mya 1 wrn 930 s50p0 Py 253
95NN NN SYOPIV NION PNV NNVOHN J2 NHINNY NAINH NN I9N->RNNND DIV APND OINT DU XD 0 M
TIOODN .328-320 /Mya ,11 WD DO¥0 MNMNN %7 VY INT VNN PTY .PIDS PO NPN NN TR ,NPNIYA O) NN
.(13.7.2014 1232 DONA) DINY 12 /) 7¥a HPY N OPOMN 32007-08-11 (1°9355) 1IN INT .NIWAL DYNDN NIAN NYWI9I
92N DY ) DT 52117-02-12 (XD PTINH) H7INA 280 PYD DIDA HY MYL NN MIMIT MDDIA TNYNN NIT SVIP
¥ I DYTIN NPNY D¥IN NVIIWN IYA” YD 1 NVIVN NIIN DY ,(5.12.2013 12)2 DDNY) 23 /DI N7y NYPWYND
0N TIVN IPY 12 INNI-NYN DY NNIN GPY1 DNY IWINY NIRIN 1OVN ,PTI IWIN XY DNYY NPDYNN D301 12 NIPNn1a
SV TININ PN NN 7OY DYIN,NIIND DINN DNY DXMPYN PHT NN 1OY DINN 1P DNV I9IND ,NIINN PP LOY
N3 XD 9D NI ROWIN PO PYN OV ,(20.8.2007 ,1202 DONS) 48 09 ,\OWDY 13 Y192 474704 (PN S1INK) XN YN /NNVN
DY .07 ITHN 1IN DOYIANID NI2NN NNRDMYY 1OVN MNIOD OX ,DHXYYIY [...] NYIND NPNNY DMNMN THD Yy PIvny
ORN TN /NI2NN YW MIDT IYI) 03 ,NTINRID NYINN DNIN ,PIN 29 DY YITID WX KD DODIN DIVWNWNA  NNT
N/y2 PTN PO NN 5022 PHYN LIYNN N°2),MINIY NI2Y TIVID NYIINN .0 7PN DIDON DN NPV KPA PR WITIN
.(1.12.2011 ,)232 DONY) WHD 13 YT9° 9849/08

2N TON 2D WO (26.6.2016 1202 DOND) 50 'O 7Y HRIWY NYANN 7 GIPOINIP 628-08-14 (N7 >1INK) yana 234
VANVN OIN,280 PYD NINNN MDN SV NXINLPTI IWIN XD NVDYN NHYL DY TH PRYL Y MY D08 192N 710
VAYN NOA TP ’PIID YN WP P27V KXY DIV NYNI NPDY — 12910 HYDNY VI PRY INT .YV NYY KD 12D
MYV VIR SMINONN KD DY NIV 1B 1N M2 Mpoya .amirlicht. wordpress.com/2016/07/16/51 (16.7.2016)
AWNTND TR KON NN MNP0 PNIVNN TYO W PN DR DOWH ¥ PN T2 TR IMNTPY 280N NN NN MDD

John F. Coyle, Business 5953 187 50120 KXY MNN NN DPOYI NNNNN DOWH 122 NYYON 5 Py 1NINY *Han 253
VNN PTINNN dpoyn vawnn N1 by .Courts and Interstate Competition, 53 WM. & MARY L. REv. 1915 (2012)
Joseph A. McCahery & Alexander de Roode, W7 ,9MXOT YW »0YN8N W NIINID-IDIAPND NNPRA D2y
Corporate Litigation in Specialized Business Courts, (Eur. Corp. Governance Inst. Working Paper No.

302/2015, 2016)

www.haaretz.co.il/misc/1.1036920 ,18.8.2005 ,NINN "MN2ND LOWN A VINTY TPRY 2Py Swnd N7 2%
, 001NN DY NIND NINN OYYA DY DODIVYIND P DIIRNDN ,NPY MIIAND SPINKD DY IMNIT JY NPINLPIVNN)

NN M2WN MNON [L..JMPY PIaN XN ,90N .1MPYWI MPIN ,MLIHIA POND 1Y 1IN YD NHW VAWK NP
LOVN 1M NHPN MYNHN NNYY ¥ NNT NN .TPY2IN NNHNI YN NWY 2T TPUNIWN VAWK NDIYN MIDN
{1TY2N5 ThYPR SNNPN

(2006) SN2 (Corporate Governance) >PIND Svmn Np nyNad AN AMT iy M mwa %7

N, NT RYND DN NTINND DY OTINNY DN (YN NI MT onD) www.isa.gov.il/Download/IsaFile 45.pdf
NN TINRNN SWNNN DY Y90 NITYD DD DIMINNOY NPIDY NN NNIN

92 WANY NN Y910 11 118NN NI NN NYDP >0 TINNK NTYNN .38-37 mya ,ow 28

5723 THRY NYNIDY SN P32 AN IXIND ¢ 3T INNNY ,INIWI PN PIY SW NPMINNN NI Mnas ntynn 2%
NNONRNYNYT IWIN NI I AT (7NN DY) ANIN DY N TIUND

NTRY ) TINN MNANM ,(2010) 11,3 ¥ O¥IND 7INIWY MYTAR — 9995 DAVYN-TA” PHNR SV PP HNIT N 260
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NI PONRIYID MDTH 2010 120N TI DPIN YDI0IN VIVYNN NIV TY MDY DNV NN TV 24N>
MINNY DN YPOYN DINNA NPPDIN DY NN 26207 VAYN N2 PIAT 1IN PINNITH NPT IN
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M) 7P INNNNN VIVNN N NPPN INRD YD NNDNND ,INNITI NN NONY 19D IRINN MDD
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NVONI NHPYY XY NNNTY JOX 1T NXYNND D92 INDNN NN NANINA DXIADMIN DMDVNINMN
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4 YN DY PR-DMVNIN PNY ; (TYIN NINOWIN N1ID) (12.5.2010) Y930 3 Y9N 1185-06 (N7N) 97779 ,11075/08 (X'N) N2
13 15792 Y9N MM NN 48851-02-12 (NMHYIHI) NN ;(312DID VMVN) 56 W'D DY NTON PRY ; (PINNP-NIP NVIVN)
7477-10- (N1 OVNN) 877 ;5 146 W Y9 19931 PY ; (2120 VYN (16.7.2012 1232 DDNI) N7V HPYTN 9MY NTOLIN
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PHRON PN 290 DITPYY PHRD NN DY MIYVI N9 )INAD NN VAVNN NP2 1PAY WX ,D>TI9)
,TNINN NN9N N (N9 NN PWIND NYYND DIWINNDN) YTHY PNNND JPN 290 DIMYR ThNa
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NPIVPITN DY PH-POIX NOVMYN NTHRY ,NA NVIIYN NOYI BY NNDX NIIN DY NN YTV ,NNPN
DNYONR N Y952, MIIND PIN WATID NN NIVIR PT NIPNI 2D MYV TN TPRPIINDND

- (10N MWNTN) 15109 ,269 W' D9 P91aWN X0 272
NINT, 00930 791 NPOY NANRN T2 ,1M0N HY INP2 D) DVITIVDA TINYD ;)3 DX ,WNHN DY PN NNV
MY TN TN THW N2 NIRPOY S NIPN INPINRND VIVNI NNMN Entire Fairness Doctrine- 9 nmyT n7Na
NPOYN NPN NN NINY HVIN HVIN NVIOVYN DY Yy : INK NWD .»Self Dealing” bv 0PN P - OINON PPN
1DOIT DYTTY MY P 1NN RYHA N2 M1P2AD ,NTIAPNN NIPNY R NINIT NININ DRI I
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WOV NY) .NIINN NIV NPOYN NHNNN 272 Y90 DNYT DIPPYY NI DIWRNDN DINNND DY
DN PN N2 XINND YT — THNMNRI THYONY NINY OOIN,NPOYN NN PINAD D1DPW 2N VIVNN N2 NN
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N996-1 3796 DYDA MIAPY

55
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